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Introductlon

Previous critical researches into miscarriages of justice i in England and
‘Wales’ Crlminal Justice System (CJS) have' not generally addressed

~ the question of the llkely scale of the miscarriage phenomenon in any
- Systematic way.’ Rather, they have ‘generally been directed towards

individual excepﬂonal miscarnage cases, .brought- about through

: "extra-]udicrai procedures that have exempllf‘ ed particular ‘errors’ or

‘fallibility’ in the C)S's Ieglslatlve framework Despite this, many

. critical analyses of miscarriages have routinely speculated upon the
- possmle sdale of England and . Waies miscarriage phenomenon by

asserting that the exceptional miscarriage being ‘exposed’ is the ‘tip’
of some much greater |ceberg But Just how big the iceberg might

' be has hardly recelved any crltical attention at all.

- In this context, this’ essay draws from zemlology the holistic study of
- the social, psychological phy5|cal and ﬁnanoal harmful consequences

of social phenomena It argues that by focussing upon exceptional

* ‘¢ases, those cases of ctiminal conwction that are routinely quashed
by thé Courtof Appeal - (Crlmmal D|V|5|on) (CACD), or more
imundanely quashed By the Crown Court from the magistrates’ court
" Have: ‘recelved no- attentron at' all; 'As"a result the likely scale of
" England and Wales miscarriage phenomenon that can be inferred
“from'the offldal statistics, the size of the ofi‘cual iceberg, has been
- ‘overlooked. - In consequence an extenswe range of  harmful

consequences “that™ also accompany routine and  mundane
rniscarrlages have also been neglected. In conclusmn It is noted that
?there are a number of Iegitimate structural rules, procedures and
practices that can’ cause mistarrlages that mlght never be

v acknowledged " the official statistics of successful appeal against

crimlnal conwction When these are also conS|dered the true number
of miscarrlages of justice | may be hlgher than portrayed in the off' cial
statistics, as may the harmful consequences,

- itpi/rbiw.radstits.org.uklessag/naughton htm T osloano0s
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£

‘To this end, the essay Is structured into three parts. Firstly, England
and Wales' appellate structure is briefly outlined. Secondly, the. 'LOrd .'
. Chancellors Department’s (LCD) official statistics of successful appeals -
s :agalnst “criminal conviction are analysed and three categories of

. miscarriage dlscerned the ‘exceptional, the routine and the mundane
Finally, the thlrd part dlscusses the zemiological approach to- sogial
phenomenon and the’ significance of incorporating even the most -

apparently routine and mundane of quashed criminal convlctions
wrthrn the critical mlscarrlage rubric :

| """T'he”a'ppellate structure

' Withrn England and Wales CJS there are a number of appellate
- opportunrtres avallable to those who. recelve criminal. convictions. In
- order of ascendlng judlclal superlorlty e

. the Crown Court deals marnly wrth appeals by persons convicted
in maglstrates courl:s agalnst therr convictlon or sentence or
both;

7 e the Court of Appeal (Crlrnlnal Drvrslon) (CACD) hears appeals in.

crlmlnal matters from the Crown Court;
e an appeal can be made to the House of Lords where it has been
 certified by the' CACD that a point of Iaw of general publlc
importarice was, involved in a decision;
o the Attorney General has the power to refer what are thought |
. to be unduly Ienlent sentences for. offences trrable on indictment
. to the Court of Appeal . _
e the Crlmlnal Cases Rewew Commrssron (CCRC) can refer cases
o that have already been through the -appeals.system and have
’ not succeedecl for any reason back to the appropriate appeal
court’ (Chapman and eren, 2000 pp 42—43), and,

' when all domestlc appellate attempts-have been exhausted,

o crlmlnal appeal cases.can also. be taken to.the. European Court
of Human Rights at Strasbourg (see. European Court of Human
. Rights webslte ‘hitp://www.echr.coe.int/).

IIn terms of offclal mlscarrrage statlstlcs,i the LCD collects stat|st|cs

_'from each of these appeal courts in terms of appl:catrons for leave to

‘appeal and therr success Taken together these statrstics would

' _‘pl'OVIde a plcture of the scale of England and Wales ‘miscarriage
o lceberg that can be inferred from the off‘ clal statlstlcs

- hitp//www.radstats.org uk/essay/naughtonhtm, . .. 08/04/2008

I




Radstats: How big is the ‘ioeb'erg’? a zemiological approach to quantifying rniscarriag.... Page 3of13

Exceptlonal mlscarrlages

Although the LCD pubhshes official statistlcs of alf the criminal

- convictions that are successfully quashed upon appeal in the various
“appeal " courts, current ofﬂcial definitions, publlc perceptions and
critical miscarriage discourse have been almost entirely focussed

upon the cases of S‘tephen Downing (see Vasagar, 2000; Vasagar,

'2000b Vasagar and Ward 2001), Derek Bent/ey (see Campbell,

.....

1998 Wllson, 2001), Jahn Kamara (see Qumn, 1999 Carter and '
o Bowers 2000; GiIIan, 2001), the M25 Three (see Hardy, 2000; Bird,

2000 Tlmes Law Report 2000), the Cardiff 771ree (see Carroll, 1998;

Lewis, 1999), and so on. All of these were exceptlonal cases of
" successful appeal against cnmlnal convsction that were referred back
. to the CACD by the CCRC having prevlously falled through routine
‘ appeal procedures ‘

" Table 1 represents the number of criminal ‘convictions that were
* quashed by the CACD as a result 'of belng reférred back to the CACD
by the €CRC since 1t started handling c-aSeWork in March 1997. In the
“year 1998, for example, “there were 7 cases that were successfully
- quashed in the CACD &fter referral by the CCRC. This compares with
& total of 341,000- criminal- convictions from "the Crown -and

magistrates ‘courts in the same vyear; 1998 (Home Office, 2000)

-» Thus, deplctlng only the mlnutest of |cecubes

Table 1 Cnmlnal Cases Rewew Commi5510n Successful quashed

‘conwctlons after referral back to CACD* '

4 B b 1k | Average
Ivear - J1997%* ] 1998 [ 1999 | 2000 | 2001*** | Total [ per ||
R year
Number of | - A _:Ir .
quashed [0 |7 |10 J10 [o - |36 |7

- [ convictions .- . | Q. of-. e

L] : i =

Source: ~Criminal Cases Review ‘Commission, 2001, * The
- methodology- upon - ‘which: this analysis: is “based differs from the
- CCRC's own analysis in.that it only includes those ‘criminal convictions

that were successfully quashed after referral back to the CACD that
involved no further action. That is, this analysis does not include

[

hitp://www.radstafs.org uk/essaymavghtonhtm . 7007 ogjoan008
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those quashed' convictions that were included by the CCRC that
resulted in an altered charge or sentence. Nor does it include those
quashed' convictions that the CACD referred for retrial. ** Figures for
_the year. 1997 are from 31 March when the CCRC started handling
o casework dokk Flgures for the year 2001 are up to.-and including to
. ,October. o e
‘ This is not to suggest that the trend to focus upon exceptronal cases
.' Is entirely mlsgurded To be sure, accompanylng this trend is an
important ‘traditlon of C‘JS reform (Naughton, 2001 pp. 50-52)
whereby the Government has Introduced correctrve Ieglslatlon in an
‘attempt to resolve the public crlses of conf‘dence that were induced
- by the high profle that these, cases attaln. For example, the Court of
. _f"AppeaI (Crrmlnal Division) (CACD) has its. roots in the Government's
_Iegislative response to the public pressures that were exerted by the -
Beck case, which exempliﬂed the urgent need for a court of criminal
. -appeal (Report of the Committee of Inqulry into the Beck Case, 1904;
- Pattenden, = 1996);- capital. punishment. was abolished in the
. .Government's legislative response to. the public crisis of confidence in
criminal justice that was engendered. by the: cases of Bentley, Evans-
. C‘hﬂstie and. £liis, which- together exemplified -the -question of the
- . .Justness. -and/or -appropriateness - of - the continuance of capital
punishment. (see. Block & Hostettler, 1997; Christoph, 1962); the
_Police: and Criminal Evidence Act (1984) (PACE) (see Fisher, 1977;
Police and Criminal Evidence Act,:1985) .which imposed guidelines on
police conduct were a consequence of the pressures brought about by
- the Confait Affair which exemplified the corisequences of procedural
disregard (see " Price :& . Caplan 1976; . Price. 1985); and, the
estabirshment of the Criminal Cases Review Comm}ssron (CCRC) was a
direct consequence of the cases of the Guildford Four and the
,B/rmrngham Sic-which exempliﬂed the-need for an mdependent body
for the investigation of suspected or alleged miscarriages once
exrstmg domestrc ‘appeal’ procésses had been exhausted (Royal‘
Commlsslon on Crlmrnal Just:ce, 1993) | '

In thrs context, analyses.of exceptlonal miSCarriages are.important as

they often exemplify problems in the CIS's legislative framework in

need of corrective reform: But; they represent only a minute part of

.. England- and Wales’ miscarriage :phenomenon. -And; they, therefore,

, capture. only ‘a minute ‘part':of the harmful consequences that
“ miscarrrages of: Justrce engender ' 3

http://www.radstats.org.uk/essaylnaughton;hnn Ty | | e o 08/0412008 . ..
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Routine miscarriages

~ A major limitation of concentrating on .exceptional miscarriage cases
. that are brought to. light via. the extra-judicial procedures of the CCRC,

is that all mapner-of routine miscarriages have been neglected. For, in
addition to the exceptrana/ ‘miscarriages ,there are also all those
criminal . conwctlons that .are obtained in- the Crown Court that are

:routl\nely_successfu_l in appeal to the CACD on a daily basis. Indeed, if

‘miscarriages’ are also considered to be those criminal convictions that

‘are. routinely ‘quashed upon appeal by-the’ CACD, then they can,

perhaps, be sald-to be' far-more widespread than is commonly first
thought. Table 2 shows that In the decade 1989-1999, for example,

the CACD abated a yearly average of 770 crlmlnal convuctlons over
8, 470 in total. : 4

Click HERE for Table 2: Court of Appeal (Crlmlnal Division): Successful

-appeals agamst cnm:nal conviction 1989-99 (mcluswe)

o Source Lord Chancellor 5. Department (1999) Jual'aa/ Statistrcs Annua,
:.,Report London HMSO Cm 4786; Lord Chancellor’s Department (1998)
" Judicial .S‘tat/strcs Annual Report London; HMSO Cm 4371.

To put this fi figure into context, as well as to give some indication of
the split between the routine and exceplrona/ miscarriages contained

‘ ‘__ln the official mlscarrlage statistics, |t is worth comparing the CCRC's
' reported case statlstlcs in a little more detail. If the 36 cases that were

successfully quashed upon belng referred back to the CACD by the

- CCRC since 1997 are compared against all the offi cial CACD statistics,
. then in the year 1997 alone, 832 appeals. against criminal conviction
B were successful in belng quashed through routine appeal procedures.
f But, by lncorporatlng routine rhiscarriages within. critical analyses, the

_off icial . scale of England and Wales’ -miscarrlage phenomenon

lncreases from an annual average. of 7 cases to an-annual average of
around 770 cases, and the m:scarriage lceberg as it is conventionally

‘_ : percelved and understood is. mcreased a hundred fold

| Munda'ne miscarriages

" Crown Coutt, crlmlnal convictlons obtalned rn the maglstrates court
o can be appealed in the Crown Court When the crlmlnal convictions
“from the magistrates’ court that are quashed. upon appeal to the

http://www.radstats. org.ul/essay/naughtonhtm T ogioamoos
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Crown Court_ are also taken into account conceptions of England and
Wales’ official miscarriage phenomenon are even further extended.

- .For .example, Table 3" shows ‘an annual average of 3,546 quashed
. convictions at the Crown Court for eriminal convictions that were given
- "by the maglstrates ‘courts “between 1998 2000 (lnclusrve) If this
. average‘is-added-to the CACD annual average then an officlal picture
- .of England and’ Wales" miscarriage phenomenon, the official
mrscarrrage Iceberg, is multrplled to an annual average of 4,316 cases

Table 3: Crown Court Suocessful appeals agalnst crlminal conviction
. inthe maglstrates’ court 1998 2000 (InclUsive)

13,980 3 575 3 090 10, 645 3, 546

| Source Lord Cl'iancellors Department (2000) Judicial Statistics Annua,

Report London: HMSO Cm 5223 Lord Chancellors Department (1999)
Judiclal .S‘tatrsﬂcs Annua/ Repart London HMSO ‘Cm 4786; Lord

- ~Chancellor’s Department (1998) Judiclal Statrstfc:s Annual Repon
- London: HMSO Cm'4371.

2éi11 iology

- But, ‘are’ ‘these routine and mundane successful appeals against
“criminal convictions really mlscarrlages? Or, are they, as advocates

- and -defenders ‘of  the " system contend, a ‘manifestation of the

| ""safeguards that are contained Wlthll'l the cJs, -functioning In the
B interests of the protectron of the crlmlnal suspect population (see, for
‘ Vexample -Patteriden, 1996 Pp. 57-58) Of course, In a sense the
criminal® convictions that aré routlnely quashed by the CACD and |
. mundanely quashed by the Crown Court aréa s:gn of ‘the carriage of
+ justice” and that pe0ple who. are wrohgly conv:cted in England and
“Wales o Rave rrghts of legal redress But safeguards are supposed

to exist-only for ‘Use in extreme clrcumstarices and only then are they
supposed to be used in the last resort. By concentrating the critical
miscartiage agenda only upon exceptronal cases, the. safeguard
argument is, sustained. But, by widenlng the, critical miscarriage gaze

_to mcorporate rouﬂne and mundane miscarrrages any notion of the

rrght to appeal as a last resort appellate safeguard coliapses. By so

o .dorng, safeguards can themselves be concelved as merely routrne and

‘ htt_p:/lwww.radstats.ozjg.uk/essay/naughton.htm - A‘ ST L 08/04/2008 '
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mundane legal procedures that do not stand up to critical scrutmy
(cf McBarnet, 1981, pp. 11 25) x

Another angle on mrscarrrages that comprehensnvely calls into
question the; notion of safeguards and points, towards the critical

‘ necessity of . rncludlng routine and..mundane miscarriages within the

| rubnc of England and. Wales miscarrlage iceberg Is the zemiological
perspectrve In essence, zemlology takes a more: helistic approach to
the study of the consequentlal harm(s) of socro-legal phenomena -
socral psychologlcal physlcal and -financial. - that have profound
impacts and effects. It Is then well placed fo. determine whether the
law is, Iy need of revlew and/or re-constitution (Gordon et aI 1999;
H|llyard and Tombs, 2001) ' : :

- Elsewhere, these ldeas have been applled and the harmful social,
psychological physical and financial consequences of mrscarriages of
: England and Wales' CJS bave been briefly outlined, and the financial
consequences of the Irkely penal costs of containing the wrongfuily
convicted more- fuliy cleveloped (Naughton 2001, .pp. 56-61). What
have prewousiy received less- attention are the crucial zemlologlcal '
. questrons of the potential scale; of. England and Wales’ miscarriage
’_ _ phenomenon and the forms of harm that, both accompany, and are
- associated wrth routine and mundane successful appeals against
crrminal convictron Indeed from | 8 zemlologlcal perspective the
dtstinctron between exceptronal .routine.  andfor mundane
mrscarnages is not. S0 stra:ghtfomrard -Even the most apparently
N routing and mundane wrongful crrmlnal convictions also involve an
extensrve range of zemiologlcal harms, and not always to a lesser
degree

For example in June 1998 58 motonsts won a Jomt action against
Greater Manchester Polrce after berng wrongly conwcted of drink-
drivmg offences It transprred ‘that - a kit that was belng used to
determlne blood alcohol levels contalned a fault that actually
mtroduced alcohol into the suspect's sample and gave a positive
reading even if the suspect had not been drinking _The zemiological
costs attached to this case were as substantial asin many exceptional
cases Some of those concerned served prison 'sentences, some lost
thelr busrnesses several suffered mental breakdowns, and some even
trled o take therr own Ilves (see Ford 1998)

: Con‘cl'usi’on'

http://www.radstats.org.uk/essay/naughton.htm S ‘ .- 08/04/2008
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This article has noted-the general generic trend of critical researches

-+ to. focus upon exceptional miscarriage cases that are produced
. through extra-judicial procedures and the accompanying tradition of

CIS reform, Without doubt, this trend and traditlon are important and

" have been: 5|gn|ﬁcant in effectlng many progressive changes to the
€IS, such:as those’ descrlbed However, the trend to focus on
i exceptional successfuf appeals agalnst criminal convlctlon serves to
reduce perceptlons of the true scale of England and Wales
.forms ‘of harm that' accompany those cases of criminal conviction that

Care routlnely quashed by the CACD; of more mundanely quashed by

" the Crown' Court from the’ magistrates’ court. As a result, both the
"likely scale of Englarid and’ Wales mlscarriage phenomenon that can

be inferred from the official statistics, the sizé of the officlal iceberg,
~as well as an exténsive range of harmful consequences that also
N accompany routine and mundane mlscarriages have been overlooked.

It miist also be acknowledged that the’ Iegislative events that brought
“abouit the establishment of the CACD ‘the abolition of capital
| 37 punishment, the: introduction of PACE (1984) ‘and the creation of the

'CCRC, were’ not about the correct Iegality of the chalienges in the

-exceptronal cases that preceded them on the contrary, they were

Iargely brought about because they were ‘able to induce a public crisis

- of cont‘dence in the CJS by demonstratlng the harmful consequences

to the mdiwduals in these cases, as Well as the future potential harm .
“to other- crlmlnal suspects and conwcts Thls then prompted
" Government mtervention to resolve the “crisis by demonstratlng, :
‘through the’ mtroduction of corrective Iegislat:on, that the potential

harm to criminal suspects that mlght be ‘innocerit ‘of their criminal
charges and convictions had been reduced. In ‘this’ context, a more

' thorough zemlological analysls of miscarrlages, routine and mundane
O as weII as excepnonal might brlng about rnore profound and wide-
ranglng Iegislatlve changes to the CJS that mrght more appropriately

' _address the potential causes of miscarrlages and thelr accompanying -
‘harmful consequences Rout/ne and mundane miscarrlage cases are

- of as much critical importance as exceptronal mlscarnages Not only .-
 to the question of the Ilkely size of England and Wales miscarriage -
lceberg, but also to questions of the llkely size of the accompanying
‘zemiologlcal |cebergs of socral harm psychologlcal ‘harm, physical

" ‘hatm and. fi nancial harm In short, if, mlscarnages continue to be
conceived only in exceptronal terms not only will they continue to only

- concern the tip the miscarriage iceberg, they will also only be able to

http://ww_w.radstat_s.org.uk/ess‘ay/naughton.htm 08042008
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capture the trp of a range of social, psychologrcal physical and
fi nancral harms that mlscarrlages engender

, Fmally, |t must be noted that this-essay-has. only consrdered the likely
‘scale of England and Wales' miscarriage: phenomenon in the entirely
Jegalistic and retrospective confines of the official statistics. That is, a
miscarriage- has only-been” considered to have occUrred when an
appeal against criminal conviction has been successfully achieved. But
~ there are a whole host of additional structural obstacles, barriets and
* disticentives that also need to be taken into critical consideration to
gain a purchase on the full scale of. England and Wales’ miscarriage
phenomenon For example, there is the ‘time loss rule’. Under this
‘rule’ when the crlmlnally convicted’ apply for an appeal they are
advised that If their appeal is ultimately unsuccessful it could restlt in
substantial increases . to their sentence.. Research. conducted by
'JUSTICE found that ‘the effect Is to transform a minor check on
wholly groundless appllcatlons into a major barrier in some
' ‘meritorious . cases”: (Justice,:.1994, - p. 7). :Another example is the
Criminal Procedure and Investlgations Act (1996) (CPIA) which
introduced a regime for advance disclosure that is at odds with the
-'operational. practices: of police officers, the Crown Prosecution Service
-(CPS) and- defence solicitors. As a consequence, ‘esrors’, whether,
inadvertent or otherwise, may not be recognised and the result is a
system that presents real risks of future miscarriages of England and
Wales'. CIS (s€ée Taylor,  2001). There are ‘also the potential
riscarriages ‘that result from charge, plea and sentence ‘bargaining’
that induce innocent people to plead guilty to criminal offences that
they have not committed (see Baldwin and McConville, 1977)..
In fthis:‘context; the 4,316 miscarriage cases that make-up the annual
“average of official miscarriage statistics (the official statistics of
_ successful appeals agarnst criminal convrctlon) can themselves be

" conceived as just the iy of some even greater miscarriage and
‘ "zemlological icebergs, © © " ;
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Abstract: This article analyses key documents that were produced in’ collaboration :

between the Prison Service and the Prison Reform Trust, It identifiss an organisational

inability on the part of the Prison Service and the Parolé Board to acknowledge that the
courts can reburn incorrect verdicls and that wrongful imprisonment can, and does occur.

It argues that this renders the ways in which the Prison Service and the Parole Board deal

with life prisoners who maintain that they are innocent of the crimes for which they were ™

convicted unienable. T demonsirale this, the article distinguishes two broad categories

of wrongful imprisonment. It concludes that those charged with a duty of care for, and

the possible release of) those given custodial sentences-by the courls must, therefore, be

prepared to think the unthinkable’ and make adequate provision for the innocend victims

of wrongful imprisonment that are sure to come thﬂrway .

Two key sources of information given to life prisoners about the structure
of their sentences and the procedures through which they might possibly

. achieve release from prison are the Prisoners Information Booklets Life
~Sentenced Prisoners ‘Lifers’ (Prison Reform Trust and HM Prison Service

1998) (to be referred to as Lifers in subsequent references in this article)

and Parole Information Booklet (Prison Reform Trust and HM Prison Service .

2002). ‘Possible release’ because there is no certainty that a life prisoner will

~be released if they do not satisfy the release procedures (Prison Reform

Trust and HM Prison Service 1998, p.2). The format of the bookiets is
a deliberate ‘user-friendly” attempt to inform prisoners through a ‘fre-
quently. asked questions and answers’ guidé written from a prisoners’
‘voice’ that is answered from the institutional *voice' of the Prison Service
and Parole Board. ‘

‘Lifers’

Perhaps, the two most important questions and answers contained in Lifers
to this discussion are as follows. Firstly, the prisoner asks: o

What do I have to do to prepare for release? (Prison Reform Trust and HM Prison
Service 1998, p.8) : :
1
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The answer from the Prlson Servnce seems fmr]y stra.lghtforwa.rd and

to give enunent]y practlcal adv:ce about how 0 progress through the - -
prison system: - g

The first thing o do to prepare for your release is to work on any areas of concern
which contributed to the offence or oﬁ'ences wlnch  you were convicted of (knownas
the ‘index ‘offence”). Prison staff will expect you to work with them to see what these ‘

areas are when'they are preparmg your life sentence p[an This may ‘involve you

taking part in o‘ﬂ'endmg ‘behaviour prog‘rammes such s ‘the Sex Offender

Programiie, or you may have to have-drug-ot alcoliol counsélling. Working on-
the areas of concern should help to reduce the risk you-present to'the public: Thisis
the most important factor taken. into account when considering’ whether you. are
safe to be released or moved to an open prison. The way you behave in prison plays

.an important part in decisions about your progress. You need to try to show that you -

are likely to be able to steer clear 6f troublé on the outslde (Prison Reform Trust
and HM Prison Service 1998, p.8). .

It is at once’ apparent; iowever; that the answer ﬁ-om the Pnson Service '
does not allow for the-possibility that some life prisoners might be iniocent
of the crimes for which they were convicted. On the contrary, it assumes a
particular kind of person as constituting the typical life prisoner. Such.
people are likely to need counselling for either sex oﬂ'endlng, alcohol or
drug problems; they need to be cured of these problems before they can be
released from prison in order to protect the public; and, they. need to be
able to demonstrate the ability to stay out of trouble.
Perhaps. even more s:gmﬂcantly, the pnsoner then exphc:tly asks:

What if I say Tam mnooent? (Prison. Reform Trustand HM Pnson Semce 1998, p 9) :
The answer from the Pnson Service is unequwoca]

Prison staff must accept the verdict of the court, even if you say that you dld not .
commit the offence for ‘which you are in prison. They nieed to be sure that aréas of
concern and offending ‘behaviour are identified and that you work on them.
Whether or not you are eventually released will depend cnan assessment'of the risk
you mlght be in the future, rathér than whether or not you have accepted the
court’s verdlct (Pnson Reform 'Il-ust and HM Pnson Setvice 1998, p. 9) ‘

There is a curious contradlctlon about this answer. By mcludmg the

question in a frequently. asked: guestions booklet that advises lifers about. . .

the terms and conditions of their sentences and.: release ‘plans, the Prison
Service is implicidy signalling that a' significant number of life prisoners -
would be likely to ask such'a question: The:answer; however, bétrays the -
organisational mabxhty of the Prisen Service to even-consider that some life
prisoners may be innocent. Instead, they:completely side-step the question
and merely reaffirm the Prison-Service's official position — it'does not -
matter what life prisoners may say; or: whether or not they accept the

verdict of the court, they are regarded ag g'uﬂty -of the offences for whlch o

they were convicted:

It is within this context I:hat the recommendatlons of the. Parole Board g
about whether or not life prisoners should be released need. to be-
considered. On this matter, Lifers describes the organisational remit and

. : 2
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purpose of the Parole Board. It outlines the differential procedures for the
different types.of 'lifer’. It spells out the time between reviews and the time

 taken by the Parole Board.in reaching its.decisions. But, most significantly,

it emphasisés the importance of the role of prison staff in preparing the
dossiers that are considered by the Parole Board when making their
decisions (Prison Reforr Trust and HM Prison Service 1998, pp.12-15).
This serves to undérmine the official org ih

the Prison Service, Informmally, there is little doubt that the parole processis

. entirely dependent upon the forms of discourse; that are constructed by.. -
- prison staff’ about; whether or not all prisoners, including lifers; should
progress through ‘the stages of their-sentences in their recomimendations. - -

_ anlelﬂfOrmahonBooldet R
The extent to which the Parole Board-embodies the -f)bli’(‘:):‘r of the Prison

. Service is confirmed in the following question and answer exchange from

the Parole Information. Booklet: First the prisoner maintzining .innocence
ENQUEXES:. . - - . o L e e

What happens if I mamtammy innotence? Can I:spf:ll' get patplé?' (Ptiéoh_l{@foriﬁ'a

Trust and HM rfisqn_sgrvijcé;zoqz. P8

The answer: from r_hérPérole Board corresponds almost exactly with the -

Prison Service's policy:

You do not have to admit yﬁur guilt prio;' to making an iapplication for barofe, nor is

denial of guilt'an automatic bar to release-on:parsle licénce. It is not the rolé of the:

Parole Board to decide on issues of guilt or innocence, and your case will be con-

sidered on the basis that you were rightly ‘convicted. The Board will'tonsider the
likelihood of you reoffending by taking into account the nature of your offence, any,

previous convictions, your attitude and response to prison, reports from the prison
and probatign service and your own representations. (Prison Reform Trust and HM

Prison Service 2002,p.8) . = . . .. i

This emphasises the problem that is conimonly referred to as the‘paro}e
deal’, which is very much akin to a ‘plea bargain’ for it attempts to make

innocent prisoners acknowledge guiltfor crimes that they did not; in fact,

commit, For Peter Hill (2001), significantly; both 6ffer-the same essential -
‘deal’ in an attempt to obtain judicial finality in cases: ‘We say you are.guilty. - -
Admit it and you getsomething in return'; The rationale behind the parole
deal is connected to a range of ‘cognitive skills"y ‘thinkirig skills’, ‘reasoning -
and rehabilitation’ and various other ‘offendirig behiaviour” programmes and
* courses that have come to-dominate regimes within prisons in England
and Wales'over'the last decade. These courses are-almost universally based:
on the work of psychologists in the correctional service of Ganada and work .

from the premise that-as. offendérs ‘think’ di:fferentlya;to law-abiding

citizens, once their ‘cognitive distortions’ are corrected thenithey can be
released with'a rediiced risk of reoffending (Wilson 2001). The effect is that .
whilst the Prison Service officially acknowledges thatitis unlawful torefuse -

'3
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to recommend release solely on the ground that a pnsoner contmues to.
deny guilt; ittends to work under the simultaneous assumption that denial . -
of offending is.a good indicator ofa prisoner" s continuing risk.

In a similar vein, David ‘Wilson (2001), conceptualised . the srtuatlon
as one which pohttca.l phllosophers would describe as a throffer ~ the -
combination of an offér or promise of a reward if a"course of action is *
pursued, with a thireat or penalty if this coutse ‘of action: 13 refused. Thls

. plays out with the prisoner bemg offered an enormous range of incenitives

including more out-of-cell time, more yisits and 2 speedy. progress. through
the system;.to follow the course of action desired by the prison- reg-lme -
to go on .an.offending behaviour . course: to .ensure. that ‘the prison’s.
performance target is met. This is- made to.appear as.an entirely rational -
and subjective. choice,. especna]ly ag it will be the basis. for ensuring ‘early.
release through parole. At the saime time, if thé.prisoner.does not go ona -

course and accept guilt for criminal offences that they-did not- commit;the . . .-

threat of continued imprisonment remains, as:the prisoner will be. deemed - -
too much of a ‘risk’ for release at all (Berhns 2002; Hill 20023. 2002b;
Woffinden. 2000, 2001). Axi' Oftein’ cnted exainple is the case’ of Stéphen
Downing whose conviction was quashed in Jannary: 2002 after he had 'spent "
27 years of incarceration for-an offenice for which he ‘might norma]ly have "’
served twelve years had he not been classified ‘IDOM’ - in denial of
murder (see Editorial.2002), To emphasise the problem of the parole deal, ...
it was reported when Stephen. Downing’s conviction was quashed by:the; .
Court of Appeal (Criminal Division)- (CACD) that: ‘All the: prison officers -
knew Stephen was.innocent. They were begging him to:say he had: done it
[murdered Wendy Sewell} s0.they could release him’ (H111 2002c)

The Parole Board’s Reply E ot

In response to the publl(‘.lty of Stephen )ownmgs successful appeal and
the public’'s concern with the parole deal, the: Parole -Board: (2004)
responded that:

There wasa conslderable mlsunderstandlng about the posruon of those. malntalnmg _
innocence in prison.and how this affects their. ehglblhty for,parole -

In fact, they argued:

A myth has grown up that unless a prlsoner admits and. expresses remorse for the
crime that they have been sentenced for, they will not get parole Thls ls not true.

In support of thelr argument the Parole Board llsts five pomts that they.
say disprove the existence of the. parole deal.. Despite: this, - this section:

 considers each of the Parole Board's points.in turn and shows that they do

not disprove the parole deal, they actually prove that prisoners who. -
maintain their jnnocence are Jess likely to be recomimended for parole. -
Moreover, it-appears:that life prisoners who maintain their innocence who
refuse to go on offending behaviour, programmes, on the grounds that
they haye no offending behaviour to confront maybedeemed too much of

a risk to ever be recommended for release.

. e . L. 4
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. public.

First, the Parole Board {2004) acknowledges that it would be unlawful to
refuse parole solely.on the grounds of denial of guilt or not being'able to

take part in offending behaviour programmes which focus on the ‘crime
. committed. In the same: breath (same paragraph) however they state that e

despite this:.: B ,

The Board |s bound to take account not only of the oﬁ'em:e. and the arcunlstances ’ i
in which it was committed, but the circumstances and behawour of the mdmdual:, L

prisoner. before and dunng the' sentence

.

prisoners who were guilty‘of the offences for which they were convicted:It;
then, demolishes ‘that hope by ingisting that they-must- take accourit'not’

. This entirely undermmes any notion that the Parole Board takes senously S
the existence of inniocent prisoners. It'gives hope to prisoners maintaining *
innocence that they have an equal chance in law of achieving freédom with -

only of the offerice for which theywere wrongly “eonvicted, but also thelr L

behaviour during their sentence.: - - PR N
Second the Parole Board (2004) argues that

It is 1mportant to understand that the Board is not entlded to. ‘go behmd' the
conviction and. overrule the; dectsmn ofa  judge or jury . . The Board's remit
extends gnly to the assessment of risk, and the bottom line is always the safety of the

-e‘?

I do not know. of anyone who expects the. Parole';BOard to overrt'lle the

detisions of the courts; that would be a truly bizarre situation. But, the way
in which -they 'hide behind their organlsatmnal ‘remit’ and refiseto
acknowledge’ the reality of inriocent prisoriers cannot be justifted.: As I will
show in more: detail below, -the - .courts-are’ not' infallible.- Wrongful
imprisonment can, and does, occur, not only for crimes that innocent
men and women did not, in fact, commit, but, also, for crimes that did not,
even, occur. This fact has been proven in dozens of h1gh—proﬁle cases that
have been overturned in the Courtof Appeal. -~ - -
Third, the'Parole Board (2004) reports‘that: % ¢ -~

The figures for 2003 show that in 24% of cases where prisoners mammned their
innocence; parole was granted: This compares with 51% of all applications granted.

This shows, according to the Parole Board, that the belief that ‘if you don'tadmit the -

crime, you don't get parole’ is patently untrue.

The statistics presepted do, indeed, show that seme innocent. prlsoners
achieve a parole licence. At the same time, however, they actually em-.
phasise that pnsoners who maintain their innocence are less likely to

achieve' ‘parole against prlsoners who-are guilty or acknowledge their: gullt‘ :

on pragmatic groiinds in' the hope of achiéving rélease, ‘They have half as-
much chance. This does'not dispel the ‘parole deal"it provesitl

Moreover, the figures just cited by the Parole Board do not only relate to *

life prisoners, they, also, include all ‘long-termi ‘prisoners' who -receive a’
custodial sentence in excess of four years (Prison Reform Trisst atid HM -
Prison Service 2002, p.1).-As such, they ¢an very much be conceived as' a
‘red herrifig"to thé chiarjge of the parole deal as there is no way of knowmg

5

© Blackuell Publishing Lid, 2005

Lot




how many of the 24% were life prisoners who ﬁa_int_a_ined,t.hcir innocence: . -

and did: not go..on -offending .behaviour eourses ‘and, yet, were still

recommended for release. = ..

Fourth, the Parole Board-(2004) employs .a.particularly perverse logic. -
They say that their: T
Core task of assessing the risk of future harm to. the public is often. made more.
difficult when déaling with those who deny guilt. This is because there may simply
be less information to go on, particularly where the prisoner has not Beén able to
undertake any relevant offending behaviour work. Detailed reports of a wide range

of offending behaviour programmes are a key source of information for Board

*members in working out how a prisoner operates and copes with life and therefore
what the risk to the public-of a.future offence mightbe. = -~ . . . :

This shlﬁs the focus of whypnsonerswho ﬂflé.ihtaiﬁ their :;ill;_x‘;gcehc-_éﬁfc_ ,

less likely to be recommended for parole to the victims of wrongful
imprisonment themselves. It blames them for #heir own failure to comply
with the needs of the Board and undertake relevant offending behaviour

i

courses and provide the detailed information to assist Board members in

their deliberations. This brings the parole deal into clear view and puts life .

prisoners who maintain their innocence in an impossible ciitch-22 position.
The only realistic way of achieving release is to acknowledge that they are
guilty of .the criminal offences for which they were wrongly convicted,

murder, rape or sex abuse, and work with prison staff on that aspect of -

their behaviour, even if they have never behaved in siich a way.

Finally, the Parole Board relies on further statistical evidence in the form
of a breakdown of 50 release cases reconmended by the Board. “The fifty
were all serving mandatory life: sentences for murder, OF these, nine had
maintained their innocencé in whole or in part throughout their seriterice’
(Parole Board 2004)." - = o -

Again, this reference to statistics only serves to further strengthen. the
concern that prisoners who maintain their innocence are at a disadvantage

in terms of Parole Board decisions. This is: because the survey cited - -

decreases the statistical average from 24%..of successful applicants to
the Parole ,B.éa;fcl, in 2003 who maintained their innocence to 2 maximum
of 18% of the mandatory life prisoners surveyed, This figure is decreased
still further when it is taken into, account that.an unknown -of.the 18% .

referred to did not maintain- their innocence for the whole of their .

sentences, but only part of it. This leaves us none the wiser and. raises the .
crucial question: How many of the nine mandatory lifers who the Parole

Board recommended should be released did maintain their innocence for

the whole of their sentences and did pot attend offending behaviour
programmes? . - L
As a final insight into the mind-set of the Parole Board, it is interesting
to note that the ‘majority’ of the mandatory lifers who were recommended
for parole, whether or not they maintained their innocence, had ‘also
undertaken a variety of offending behaviour work-such, as anger manage-

Board 2004) .

ment, assertiveness, thinking skills, all of which helped the Board' (Parole-

6
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Whatever the Parole Board might say, theh, they haVe not prov:ded any ©

evidencé'to support their claimi that the parole deal is'a ‘myth’.-On the

contrary, the evidence that they put. forward actually proves that the parole

deal does exist.: Prisoners who maintain; their innocencé-and are tinable
to take part in offending behaviour programmes because they have no
offending behaviour to confront are less likely to be considered for parole

than offenders who admit their guilt. a.nd comply’ with the requ:rements of

the prison’ and parole regimes..

Griﬁque

As mtegrated institutions of the criminal § Jjustice system, it-is; perhaps, not -
surprising and, to some extent, highly understandable that they work from

a premisé that'the other parts of the system are functxonmg correctly, and
that, therefore,” ‘the verd:cts 'of the courts, for instance, are accepted as’
correct: The fundamental flaw in such alogic is that it conitradicts common
sense: no-human systein is infallible. As such, the courts, 1nev1ta,bly, convict
the innocerit; some prisoners who maifitsin their innocence g7¢ innocent

and innocent’ v:cums of wrongful lmprlsonment are certam to go before '

the Parole Board.

This was not on]y operily acknowledged by the most recent overhaul of
the criminal: justice sysiém, the Royal Commlssmn on Crlmlnal ]ustxce
(1993), it was the Workmg premlse h ‘

All law-abiding- citizens have a common mterest ina system of enmlnal Jjustice in

. which the risks of the innocent being convicted and theguilty being acqulttecl areas
low as human fallibility allows . . . mistaken verdicts can and do sometimes occur and

‘our task- [when such occasions arise] is to recommend changes to our system of

criminal justice which will make them less Ilkely in the future. (pp. 2—3)

Contrary to this, the failure of the Prison Service and the Parole Boa.rd to
acknowledge that the courts are fallible and put in place strategies to

provide for the neé¢ds of innocent life prisonets can not only be conceived -

to be d:smgenuous, it borders on the illegal. These could take the form of
more appropriate cognitive skills courses that inform life pnsoners "about
the possible avénues open’ to them to overtirn their wrongful conv:cuons

They could take the form of workshops that assist life prisoniers who

maintain their innocence to deal with the loss of hberty, _frustratlon and
anxiety of wrongful imprisohmerit and the 1mpacts upon family relatJons N

(Keirle and Naughton'2003).

Instead, the ‘Prisori Service and 'the, Parole ‘Board” ratchet-up the :
difficulties faced by prisoners ‘who maintaini their innocence ‘and’ apply

a policy that is blind to the history of wrongful criminal convictions since
the creation of '‘the ‘Court of Cnmma] ‘Appeal almost a century ago, as

evidenced by successful appeals against criminal conviction. This inchides -
the 118 cases of wrongful criminal conviction that have been overturned by RS
the Court of Appéal (Criminal Division) (CACD) followmg areferral by the
Criminal' Cases Review ‘Cotimission (CCRC) ‘since- it ‘started handlmg ‘

casework in 1997 and March 2004 (Cnmmal Cases Review Gommission

7 .
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have been quastiéd by the GACD through routine appeals over the last
decade. It also: inclides over 85,000 cases of wrongful criminal conviction -
that have beén overturned by routine appeal procedures in the Grown .

Court against convictions givenin the magistriies’ courts.over the last two -
gal g magis T

2004). It includes the 8,000 or 50 cases of wrongful criminal conviction that -

decades (Naughton 2003b). Indeed, frbm such a perspective, miscarriages .

of justice can’be coniceived as 4’ routine feature of the criminal justice -

process (Naughton 2008a), .~ * =~ e
As this Specifically relates to the problem of wrongful imprisonment, an

analysis of previous cases of sticcessful dppeal against criminal convictions

reveals two brdhd:catcgdri'it:s of wrongfil imprisonment: . e o

* Victims ‘of wrongful imprisonment for crifmes they did not, in fact, -
commit; and,  © .. . . R

* Victims of wrongful.imprisonment for crimes that did not secur.

N Crimes They Did Not Commit - _

Wrongful imprisonient for crimes thiat they did not commit, relates to the .
conventional view''of a miscarriage ‘of justice victim where,a criminal
offence has been committed but the wrong Pperson or.persons,are convicted.

(Naughton 2004). In an attempt to reduce. the occurrence of such victims . -
of wrongful imprisonment, this ‘category has been the main focus of all
existing research irito miscarriages of justice (see, for example, Woffinden
1987; JUSTICE 1989, 1994; Huff, Ratther and Sagarin, 1996), In reward .
for their efforts, researchies have iincovered a variety of causes of wrongful
imprisonment’ including: theé perennial problem of prosecution non-

disclosure as, for example, in the case of John Kamaya who spent 20 years of -

wrongful imprisonment for the ‘murder of Liverpool bookmaker John

Suffield . because the prosecution’ ‘failed to disclose over 200 . witriess

statements taken by Merseyside police to the defence lawyers at the original
trial (Carter arid Bowers 2000; Liverpool Echo 2000); police misconduct as
in the case of Roberi Brown who spent 25 years of wrongful imprisonment ...
for the murder of Annie Walsh a5 a'résult f police cbr\l;upﬂpi_pir;, bullying'and
non-disclosure of vital'évidence (Hopkins 2002); problems with identifica-
tion, for example, the cases of Rég Dudléy and Robert Maynard who each .

served over 20 years of wrongful imprisonment as a consequence of a
‘bargain’ between' th¢ police and an informant who received a reduced
sentence for his partin 4 robbéry (Dudley 2002; Campbell 2002; Campbell
and Hartley-Brewer 2000; Woffinden 1987, p.348); and, false confessions, .
for example; the:case of Andrew Evars, who spent 25 years in prison
following his false confession for the murder of Judith Roberts (Duce 1997;
Randall 1997). =~ - -0 w0 o ' P

‘Crimes That Did Not Oceur -

In addition to victims of wrongful imprisonmient for crimes that they did ,

not commit, there are victims who havé been, and cofitinue to be, conﬁigﬁéd ‘

8
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and given life sentences for crimes ‘that did not even occur (Naughton :
2003c). This might appear far-fetchéd, but recent cases of successful appeal .

have documented well the' problem’ that juries have, for instance, in -

adjudicating between competingand conflicting expert forensic scientific
evidence. For exainple, Sally Clark overturned a mandatory life sentence -
for the murder of two of her children when conflicting forensic evidence

suggested thiat the chances were they died of natural causes (Sweeney and .

Law 2001); Angela Canning was given a double life sentence for the-

murder of her two thildren who were, probably, the tragic victitns of ‘cot.. - ...

death’ (Frith 2003); Sheila Bowler wds cleared of the murder of her aunt,
Florence Jackson, after she had served four years of a life sentence, when
new forensic evidence showed that she nost probably died of accidental * -
drowning (Jessel 1994, ch.11); Patrick Nichols spent 23 years in prison for -
the murder of Gladys Heath,-a family friend; until competing forensic
science compellingly argued that she had probably suffered a heart attack
and accidentally fallen down-a ight of stairs (Tendler 1998); and, Kevin

- Callan served three years for :the mufder of his ‘fotir-year-old step-

daughter, *Amanda Allman, until he, himself,, became. an. expert in .
neurology and was ablé'to' counter the convicting evidence and offer the
more plausible' explanation that she died as a result of a fall from a
playground slide (Bunyan'1995). These are just a small sample of such -
cases that have been overtiirned following néw forensic evidence, .. -
A difficulty that arises in_trying to calculate_the possible, scale of the
problem of'victirs of wrongful imprisonment for crimes that did net occur is

that none of the abiove cases was officially attributed or recorded as such. On- .

the contrary, they were all put down to the failures, of individual expert
forensic scientists, who either through error, or deceit; corrupted the course

of justice. This, effectively, individualises the problem and all sight is lost of -
the likely scale of the problem. At the same time, it renders invisible the " .

victims in the many similar cases that might neyer be successfully overturned. .
As this rélates to convicted prisoners who are currently serving. life.
sentences' who ‘conitinué “to ‘maintain their innocence, Nigk Tucker is - .
currently Serving a lifé'sentence for the murder of his wife who, more than. .-
likely, died following a tragic road traffic accident, This.case is particularly.
pertinent as five separate pathologist reports.into the case all agree that
Carol Tucker died of accidental causes (Woffinden 2002). Similarly, Jong

- Rhee is also majntainiii§ his innocence following the death of his wife in . - B

what contesting forensic science evidence holds to have been an.accidental

guest house fire (Woffinden. 1999). And, following fresh evidence that-was .

found by a BBC programime that challenged the testimony of expert .

witness Professor Roy Meadow, Dbpqa Anthony, who is currently serving .- .
two life sentences for the murder of her two children who it isbelieved died. . .

of ‘cot death’, is in the process of making a second appeal (BBC News
Online 2003). In addition, in direct response to Angela Cannings's
successful appeal, 2568 parents who Weére convicted: for killing a child

under two years old are to have their cases reviewed and, if they reliedon : . -

expert evidence, they will be fast tracked to the court of appeal (BBG News
Online 2004a). R
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Conclusion

This article has considered two key sources of information avaJ]able to hfe :
.. prisoners about the structure of their sentences: and the criteria.that they
must satisfy to achieve release. It has, also, considered the Parole Board's
reply to the public's concern that life prisoners-who maintain theirinnocence
were being denied parole-because they would not accept the- verdicts of -
the courts. In so domg, the main’ conclusion. to be'drawn is that the ofr-
ganisational inability on the part of the Prison Service dnid the'Parole Board
to acknowledge the fallibility of the courts is untenable. As no human system
can'be perfect, and wrongful criminal convictions are a routine feature of the
criminal justice Progess, . it- is inevitable that innocent people will. be the
victims of wrongful imprisonment. “This needs to be acknowledged by the’
Prison Service.and the Parole Board and more. adequate and appropriate
mechanistns for deahng with prisoners who maintain their innocence need
to be devised. A failure to doso exacerbates the harm caused to the victims of
wrongful imprisonmefit and their families. It entails significant experiditure
in terms of retairiing the innocent in prison indefinitely, which the Prison
Service cari ill afford (Naughton 2001). It calls the penal and parole systems -
into disrepute and undermines one of the primary aims of the criminal
justice system: ‘to dispense _]usuce fairly and efficiently and to promor.e g
conﬁdence in the rule of law".!
’ Note _
I This article was based on'a paper given at the Progressmg Prisoners Maintgining '
Innocence Conference, Vaughn House, 46 Francis Street, London, 21 Febriary 2004,

Many thanks to all who participated in the session, particularly to' Andrew Green and
Hazel Keirle. -
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Summary o .

At the 2004 Sollcltors Pro Bono Group Awards the Attorney General Lord Goldsmlth outllned the
twin aims of pro bono work in England and Wales as 'help and hope’. Pro‘bono work exists, he
stated, to 'help’ clients.whose legal needs.are not being met. It gives them:*hopé’;: he said, that they
may achleve justlce in their cases. Lord Goldsmith went on-to say that the greatest benefitto
students involved in pro bono work in university studént law cliriics is that they: learn:about law in
action’, translating the law in.boeks to the realities of law in practice, providing insight to the:legal -
world |nto which law students will soon be-a'part. Against this background, this atticle’ presents a
case for the widespread establishment of innocence projects within universities inthe United
Kingdom (UK) to assist alleged innocent victims of: wrongful conviction. It argues thatinnocence
projects are necessary because: 5|gn|f‘ icant.gaps exist in the legal provisions available to innocent
victims who:require help and hope in overturning their wrongful:convictions, gaps generally

considered to be accounted for. Futhermore, there are considerable educational benefits. assoclated G

with the study. of ‘justice in-error’, adding valuable insight and experience into'the law: curriculum. Tn
so doing, it, firstly, distinguishes: between miscarriages of justice and the wrorgful.conviction of the
innocent. It then, considers the structures of criminal trials and appeals to underline the inevitability
of the wrongful conviction of the innocent and the inability of the existing appeal provisions to
guarantee that innocent victims of wrongful conviction will overturn their convictions, !t shows that a-
major consequence of the' décision by the organisation’ JUSTICE to end its' ¢oncern with the wrongful

conviction of the innocent when the Criminal Gases-Review. Commission (CCRC) was established is -

a shift of a concern about the wrongful conviction of the innocent to a more legally-orientated
concern with miscarriages of justice by the groups and organisations that attempt ¢ to redress the
problem. It-identifies the general omission of the unmet legal needs of mnocent V|ct|ms of wrongful
convictions by the pro-bono’ student law clini¢ movement Tt considers the lnnovatlve Umversrty of
Bristol Innocence Project in terms of its’ promlse fo prowde help and’ hope to mnocent victims of -

‘wrongful conviction, and the educational benefrts that student |nvolvement in mnoce‘nce pro;ects can

prowde
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Introduction

At the 2004 Solicitors’ Pro Bono Group Awards (House of Lords, 2004), the Attorney General, Lord
Goldsmith, outlined the twin aims of pro bono work in England and Wales as ‘help and hope”. Pro -
bono work exists, he stated, to *help' clients whose legal needs are not being met. It gives them
‘hope’, he said, that they may achieve justice in their cases. Lord Goldsmith went on to say that the
greatest benefit to students involved in pro bono work in university student law-clini¢s is that they
learn about ‘law in action’, translating the law in books to the realities of law in practice, providing
insight to the legal world into which law students will soon be a part. Against this background, this
article presents a case for the widespread establishment of innocence projects within universities in
the United Kingdom (UK) to assist alleged innocent victims of wrongful conviction. It argues that
innocence projects are necessary because significant gaps exist in the legal provisions available to
innocent victims who require help and hope in overturning their wrongful convictions, gaps generally

considered-to: be accounted for. Furthermore; there are considerablée educational benefits associated - -

with the study of ‘justice in error’, adding valuable insight and experience into the law-curriculum. In- -
so doing, it; firstly, distinguishes between miscarriages «of justice and the wrongful conviction ofithe
innocent. It, then, considers: the: structures of criminal trials ‘and appeals to underline the inevitability - -
of the wrongful.conviction of.the: innocent and.the inability of the existing appeal provisions to - -
guarantee that innocent victims. of wrongful conviction will overturn their convictions. It shows thata“
major consequence-of the decision by the.organisation JUSTICE to end its concern with the wrongful
conviction of the innocent when the Criminal GCases Review Commission {CCRC)-was established is
a shift of a concern about the. wrongful conviction of the innocent to a‘more legally-orientated
concern with miscarriages. of justice by the groups and ‘organisations that attempt to redress the -
problem. It identifies the general omission:of the unmet legal needs of innocent victims of wrangful -

- convictions: by the pro bono:student law clinic movement. It considers the innovative University of =~

Bristol Innocence Project in terms of its promise to provide help.and hope te innocent victifns of -
wrongful conviction; and the educational benefits that student involvement in innocerice projects can-
provide. . o L Ll e s S e

i SR

_The distinction bétween miscartiages of justice and the
‘wrongful conviction of the innocent .~ -

To help to lluminate the unmet légal need of innocent victims of wrongful conviction, Itis instructive .

the innocent — tefms which are offen, incorrectly, lised. synonymously.and/or interchangeably. A . -
distinguishing feature of miscarriages of justice is that whatever allegations there may.be, a -
miscarriage of justice cannot be said to have occurred unless and until an applicant has been
successful in an appeal against a criminal conviction, and unfil such time s/he remains an alleged
miscarriage of justice. An example that illustrates this well is the case of the Birmingham Six {see

-Mullen, 1986) who had two unsuccessful appeals before they were officially acknowledged and
recorded in the official statistics as victims of wrongful conviction/imprisonment. | have noted _
previously that, in this sense, definitions of miscarriages of justice can be said to be entirely. .~ ..

.. "legalistic: they are defined by law, they are wholly determined by the rules and procedures of the

http://webjcli.ncl.ac.uk/2006/issue3/naughton3.html 08/04/2008

to make clear, firstly, the distinction between.miscarriages of justice and the wrongful conviction of .~




may afford any ground for allowing the appeal; (¢) whether the evidence would have been admissible

St p-. PEAR SRR
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" criminal justice system, and if-those rules and procedures. change, then the way in-which

\miscarriages of justice are defined will also change. Moreover, miscarriages of justice are distinct

from the specific problem of the wrongful conviction of the innocent as a successful appeal againsta -

criminal conviction is.not evidence of the wrongful conviction of the innocent. On the contrary, a -

Sori

successful appeal against criminal conviction denotes an official and systemic acknowledgement of =

what might be termed.a breach of the 'carriage of justice’, and it.bears no relation to. whether a

successful appellant js factually guilty or factually innocent: these are not questions that our c‘rimin__alr-
- justice system pursues (Naughton, 2005, pp. 165-167)... . ... .~ - . &, e

This is not to infer that general con:cerhé about misbérriégé.s' of jﬂu'stice aré'in'appr'opriate. Réthéf, itis
to separate the specific problem of the wrongful conviction of the innocent from general cancerns . -
about miscarriages of justice, It is to isolate.the wrongful conviction of the innocent as a particular .

guarantee that all innocent victims of wrongful conviction:will verturn, their convictions, -

problem to highlight the limits of the criminal justice system, which, as will be shown below, cannot -

To be sure, our s“ys‘tﬂem of griminal justice is:not about the objective truth of a.suspectsor =
defendant’s guilt or.innocence. Adversarial justice is a contest, regulated by principles of due
process, compliance. with the rules and precedures of the legal system. During: the: legal-process,
errors can.be made, forms; of police malpractice and misconduct;:prosecution non-diselosure, poor.
defence, incorrect forensic expert evidence, and so on, can occur (see; for. example, JUSTICE, S
1989; Walker and Starmer, 1999; Woffinden, 1987; Brandon and Davies, 1973; Greer, 1994;
Sargant, 1970; McConville and Bridges, 1994; Walker and Starmer, 1993), with the result that
innocent people will, inevitably, be wrongly.convicted (Naughiton, 2005¢). Criminal trials are not a

. consideration of féctual innocence or factual guilt. They determine if.defendants are ‘quilty’ or‘not . -

guilty' according to the evidence before the court, governed by the prevailing principles of due
process. Correspondingly, criminal appeals do.not seek to determine the guilt or innocence of .

appellants: under's. 108 of the Magistrates Courts Act 1980 appeals.against.conviction are allowed. -

to the Crown Gourt for criminal cohvictions given in the Magistrates’ Courts, so long as the potential
appellant did not plead guilty. Under s. 79 of the Supreme Court Act 1981 such appealsare.by way -
of a full re-hearing to determihe if the appellant/deferidant was ‘guilty’ or ‘not guilty’.in line with
criminal trials. In"more Seriolis cases, appesls to the Court of Appéal (Criminal Division) (CACD) do
not attempt to determirie inhocence or guilt either, bit, rathér, s. 2 of the Criminal Appeal Act 1996
instructs that it (a) shall allow an'appeal against conviction if it thinks that the conviction is unsafe;
and (b) shall dismiss such an appealin any other case. There are also specific rules. under s.4 that

regulate the CACD fo ‘receive any evidence which was not adduced in'the proceedings from which =~

the appeal lies’, but only within certain criteria. S. 4, for instance, specifies that the CACD ‘shall, in

considering whether t6 receive-any eviderice, have regard in particular to; (a) whether the evidence

appears to the Court to be capable of belief; () whether it appears to the Court that the evidence -

i b A N

at the trial on an issue:which is the subject of the appeal; and (d) whether thefe is a reaschabié
explanation for the failure to adduce the-evidenice at the trial’ (see, also, Naughton, 2005a).(2) In™
these highly technical processes, miscarriages of justice, ds evidenced by successful appeals
against criminal conviction, are routine, éven mindane, océurrences, which number around 5,000
per annum (Naughton, 2003). At the same time, however, some innocent victims of wrongful :
conviction who do not fulfil the criteria of the appeals system will'not be-able'to overturn theit” =~ -

convictions (Naughton and McCartney, 2005, pp: 151-152; discuissed further. below with reference to
the limits of the GERE). . .~ e o e

Contrary to this; public-discourses about miscarriages of justice, deriving from 'dsjrhpa[gﬁi’h_g and

victim support groups‘(for example, INNOCENT, 2005; The Portia Camipaign, 2004 Action Against -

False Allegations of Abuse, 2004; Merseyside Agairist Injustice, 2002); the media(for exariiple,
Gillan, 2001; Goodman, 1999; Foot,-2002; Woffinden, 1998) aid, even, academia (for eéxample,

Brandon and Davies, 1973, p. 19; Baldwin and McConville, 1978, pp. 68-71; Green, 1995, p.8: '

Sanders and Young, 2000, p. 9) routinely (miss)conceive successful appeals against criminal
conviction as prima facie evidence of the wrongful conviction of the innocent. Indeed, public
expectations are quite:straightforward, in. many ways black anid white; that tfie criminal justice system
exists and functions to-convict the guilty and &cquit the:inhocent. Public discourse works from the

premise that the appeals. system exists because the criminal justice system isa human systemthat -
can and does make mistakes and that innocent pedple can.be wrongly convicted'in criminal trials.

httpi//webjclintlacuk/2006/issue3naughton3.html . © 080412008
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The functron of the appeals system, then, from thrs perspectrve is to correct the errors of crrmrnal
trials by overturnrng the convrctrons of the rnnocent -

Public. drscourse is rernforced by polrtrcal drscourse that also states that the mtentron of criminal trials
is the conviction of the gurlty and the acquittal-of the'innocenit; This was recently expressed by the ‘
Prime ‘Minister (Tony: Blair) in rolling out the rémoval of the safeguards against'the wrongful *
conviction of the innocent underthe Criminal Justice Act (2003) (CUA). The intention of the Actis
to're-balance’ the system so that more gurlty offenders are convicted (Home Offce, 2002, p. 15) At
the same time, it was stressed that 'there is an absolute determrnatron to ensure that the' mnocent
are acqurtted in crrm:nal trrals (Tony Blarr crted Home Oft' ce 2002 p 11)

A drstrnctron between mrscarrrages of jt]strce and the wrongful convrctron of the innocerit emerges

then, wheretipor a: mrscarrlage of justice is entirely infofmal to the workrngs of the ériminal justice
system, wholly dependent upon how ‘justicé’ i defined: ‘miscarriages of justlce, as ‘evrdenced by k
successful appeals against criminal conviction; derive from technical decisions radé fiom the
existing rules and procedures of the appeal courts. Alfernatively, concerns about the wrongful
conviction of the innocent are wholly exfenal to the criminal justice system, which is incompatible - -
with public/political discourses. This is emphasised in the: followrng quotation from Clive'Walker -
(1993, p. 4 my italics) about the inherent legal-nature of mrscarrrages ofjustice, Which, at the'same -
time, further.emphasises the distinction:between: mrscarnages ‘of justice and pub!rclpolrtlcal concerns '
about the wrongful convrctron of the lnnocent o -

' 'Some observers attempt to drstrngulsh between those who are really "mnocent" and '
those who are acquitted *on a. technlcalrty" However, a conviction arising from deceit or ]
illegalities is-cortosive of the State’s clarms to’ Iegltlmacy on the basis of due process and
respect for-rights:..Accordingly; even a person who has in fact and with intent. commrtted
a crime could be said to have sufféred a mrscamage fof ;ustrce] if convicted on .ewdence
Whrch is Iegally rnadmrssrble or whrch is not proven beyond reasonable doubt’ R

This is not’ merely a theoretrcal or abstract academlc argument Itis supported by the case’ Iaw on .

successful appeals against criminal convictron which’ shows further that the CACD for. mstance, S

does not ¢onsider the questron ofan appellant’s rnnocence or gurlt Ihstead,‘for convrctrons fo be

overturned they have to'be thought to question the lntegrrty of the trial in which they. were given . and,
thus, be rendered unsafe This is. evident, for example in the followrng extract from the appeal
judgement that quashed the Brldgewater case ‘ . L e g :

~ ‘This Court is not concerned wrth the gurlt or rnnocence of the appellants but only wrth ,
the safety of their.convictions. Thls may, at first srght .appear an unsatlsfactory state of
affairs, until itis remembered that the integrity of the criminal process is the most.
|mportant consrderatron for couirts which have to hear appeals against conviction. Both -
the innocent and the. gurlty are entrtled to fair trials. Jf the trial process is not fair, if it is.
distorted by decelt or by materral breaches of the rules of evidence or procedure then. .
the Irbertres of all are threatened' (R v Hrckey & Ors [1 997] EWCA Crim. 2028)

The problem wrth such Judgements is. that they can fuel whrsperrng campargns that lump together

victims of miscarriage of justice and, potentrally. innocent victims: of wrongful conviction and conceive .-

both as 'getting off on technicalities’, as, indeed, all criminal appeals are highly technical affairs "
governed by strict rules and procedures This, in turn, can act to allow the issue of accountabrlrty for

‘miscarriages of justice and/or the wrongful conviction.of the innocent to be sidestepped. It, in effect,

acts to subjugate the:problem of the wrongful convrctlons of the: innocent from the publrclpolrtlcal
gaze until such time that the real perpetrators of the ¢rimes for which they were convicted are - L
apprehended and convrcted It suggests that. untrl such an: unlrkely scenario occurs therr mnocence

-shouldremarnrndoubt B I U R R

A case that starts to unearth the wrongful convrctron of the rnnocent and separates |t from

miscarriages.of justice is the Cardiff. Three. But, the Cardiff. Three, convicted for the murder of - S
Lynette White in 1988, did not ovérturn-their convictions in 1992 because they were innocent.. On the T
contrary, in.line with all successful appeals they had to getthe CACD to agree that a lack.of integtity: -

inthe way 1 that their convrctrons were, obtarned rendered them unsafe. This.was achievedwhen Lord - -

k‘http:I/webjcli_.ncl.ac.uk/2006/issue3/naughton3.html‘ L ‘ - 08/04/2008
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Taylor qué_sheql_.the convictions asserting that whether Steven Miller's admissjon to-the murder of -
Lynette White Were true or not was irrelevant’, as thé opprassive. nature. of his questioning (he was
asked the same question 300 times) required the irterview to-be rejected as evidence. It was a
breach-of due process, miore specifically the rules of evidence under the Police and Criminal ., . |
Evidence Act (1984) (PACE) (Pars, Abdulidhi and. Miller (1993) 97 Cr App. R99). In keeping with the

general uncertainty that results from siiccessful appeals, doubts prevailed for the next decade about . U

whether or not the Cardiff Three were involved i the murder until the case made. British legal history -
- and the real killer of Lynnette White, Jeffrey Gafoor, who had been traced by the National DNA-
Database, was convicted for her murder in July 2003 (BBC News, 2003a),
The case of the Cardiff Three, then, riot only. provides a milestone in British-policing, but it confirms .
the wrongful conviction of the innocént, distinguishing it from the general problem of miscarriages of . -
Justice. At'the same time, the case of the Cardiff Thred highlights the difficulties that the innogent -
face in overturning criminal convictions and, then, in their attempts to prove thelr innocence; given .
the limits of the appeals system, not all innocent victims of Wrongful conviction.will be.ableto -
overturn their convictions and attain a miscarriage of justice; nor will all victims of miscamiages.of .
justice be fortunate enough to have the real perpetrators of the crimes for which they were convicted

brought to justice and their infioceénce proven,

The Criminal Cases Review Commission and the fallure
to guarantee that innocent victims: of wrongful conviction -
will overturn their convictions — the need forhelp * .~ -

As the problem of the wrongful conviction of the innocent relates fo the Criminal Cases Review
Commission (CCRC), the body set up in the wake of nototious cases such as those of the Guildford
Four (May,1994) and the Birmingham Six, it'is important to note that it, too, was not designed to.
rectify the errors of the systeni and ¢annof ensure that all inngcent victims of wrongful conviction will
overturn their'wrongful convictions. Instead, thé ability 6f the CCRC to refer wrongful convictions of
the innocent back to the CACD s significantly limited by its subordination to the criteria of the CACD..
Under the provisions:in thé Criminal Appeal Act 1995, the CCRC merely reviews (as it clearly. states
in their name!) cases of alleged or suspected miscarriage of justice with a view to teferring them . .
back to the Court of Appeal {Criminal Division) if it is believed there is ‘a real possibility’ that the case
will be overtumed.(3) I this sense, thie CCRG can be said to.act as a filter for the CACD-and  ~
sanction the successful appealsof gullty offenders if their corvictions were procedurally, incorrect,
whilst, at the same time, remaiiing helpless to refer the casés of innocent victims of wrongful .

convictions if they are unable to fulfil the 'real possibility test. =

The ‘real possibility test’ as applied.by the CCRC Is, essentially, then, an attempt by the Commission

to ‘second-guess’ the appeal.courts (James, 2002). A récent Report by the Home Affairs Select.
Committee expressed concern that the CCRC is, perhaps, too dependent,upon the Court of Appeal
in determining the outcome of its réviews and in decisions as to whether.or not to refer cases (for
example, Horrie Affairs Select Committee Reports, 2004, questions;5 and 8), a position recently
publicly reitsrated by a Comrnission ‘Mermber.(4) This has led to widespread concerns.that too few
cases fulfll the criteria for referral back to the CACD. Of the 5,772 cases processed by the CCRC
between 31 May 1997 (when it started handling case work) and 31 December 2003, for example,
only 4% had been refeired to an appropriate appeal court, with around half that number resulting in.

%

an overturned conviction (Home Affairs Se:IectCommlttee Reports, 2004, questton 34),

The GCRC, then, can be conceived as entirely. concermed about miscarriages of jusfice as defined © |
by criminal law, as opposed to the possible Wwrongful conviction of the innocent as expressed in . . .
public/political discourses. It operates entirely within the paramaters of the criminal justice process to
uphold the integrity of due process, but does not question the possibility that due process can cause

miscarriages of justice and/or the wrongful cohvictioh of the infiocerit (Naughton, 2005b). It cannot :

refer cases back to thé appeal courts in the interests of justice as understood and expressed by

public and political discourse (James ef al, 2000, pp. 140-153). If, for example, the CCRC turnsup .~
evidence that indicates an applicant's innocence that was available at the original trial it may not. . .

constitute gr'oU‘ndS_fo areferral (Nobles and Schiff, 2001, pp. 280-299).
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The CCRC's position is that to refer such a case would be a waste of time as, whether the applicant

s innocent or not, the case will not be overtumed.(5) Against this, | would argue that this overlooks |

and undermines other pos3|ble impacts that sending such cases back to the appeal courts might . .
have, such as raising public awareness of the lnabllrty of the’ CCRC to refer all wrongful convrct|ons ‘

of applicants thought (even by the CCRG) 1o be innocent. If the CCRC eferred cases which
indicated the wrorgful conv:ctlon of the mnocent even if they were not capable of berng overturned '

under the present arrangements ‘it would become apparent to the publlc that the CCRC is. not domg -

what they (the publrc) belleve that |t emsts to do

The recent decision by the Commrsswn Hot to refer the case of John Roden desplte clarms that the
Case Review Manager who investigated his application believed that he had a ‘compelling’ case,
emphasises the: limits of the- CORC (sée Lewis, 2004) It also hrghlrghts the incompatibility between
_ es M subjugates the matter from.
public discourse, whilé srmultaneously raising questlons about: the CCRC S possible lncompatlblllty

with Article 6 of thié European Convention on Human Rights (Jamés st al, 2000, pp. 140-163), as it | ls SRUR

effectively the Commission which is making the crucla’l judicial decislon that potentlal victims of
wrongful convictlonfmprrsonment thought likely to be innocent, even by its, own staff who conduct L
mdependent investigations; cannot overturn their convictions. The CCRC has recently ¢ conceded that ..
it is often unable to assist innocent victims of wrongful convrctron and recognises the contribution that
could be made by mnocence projects in the UK (6) . '

G0

The Irmlts of the groups and orgamsatmns that exrst to

support alleged vrctlms of wrongful convictions - the

need for hope

Prior to the establlshment of the CCRC in January 1997 although it did. not start handlrng cases untrl ) o

31 May, JUSTICE was the't mam organlsatlon for investigating alleged mrscarnages of justlce in... ..
England and Wales (JUSTICE 1989, P 2), Slnce its lnceptron in 1957, JUSTICE began recervmg

requests for help by, and on behalf of, hundreds of priseners alleging miscarriages of justice in their .

cases. Inrtrally, because of the voluntary nature_ of the organlsatlon ‘and the.lack of staff and -
resources, it was declded_'jthat JUSTICE woul ‘operate a policy of not mvestlgatlng |nd|V|duaI cases :
However, the sheer volume of allegatrons soon persuaded Tom Sargant, the orgamsatron s secretary. ;

for its first 25 years, that there was a real need to investigate where he could and assjst with appeals. . .-

and petitions to thé Secretary of State (JUSTICE 1989, p. 1). Slnce that time, -and until the
establishment of the CCRC'i in 1997 (almost exactly 40 years) JUSTICE, in line with, public.and
political discourse, assisted victims of miscarriages of justrce if the. allegatlon [was] of actual, rather ..
than technical, innocence’ (JUSTICE, 1989, pp. 1-2), and sought reform of the criminal justlce :
system in order to protect the human rights of such individuals and uphold the rule of law (JUSTICE,

1994). When the CCRC was éstablished; though there was a.general bellef that the Commrssron o ) h

was the solutionto the problem of the wrongful conviction of the innocént, a belief shared by

JUSTICE who 'ceased their concern with'the’ plrght of the wrofigly convicted innocents. Thisis not- o

surprising as it was JUSTICE who' provrded the blueprint for the CCRC 1o the Royal Commrssron on
Criminal Justice (1993) that was brought |nto effect under the Crlmrnal Appeal Act 1995 (see Royal
Commrssron Crrmrnal Justlce 1993) _ ) S o ‘

A signifi icant problem wrth this as already shown above |s that the CCRC does not specrt" cally, o
address the plight of mnocent vrctrms of wrongful convrcﬂons Rather |t is subordrnate to the CACD

more often, whether not to refer an appllcauon As such the perennial problem of the wrongful .
conviction of the innocent rémains, and JUSTICE S wrthdrawal from the plight of the factually e
innocent who are unable to overturn thelr convrctrons seems at the very Ieast premature

Despite this, alleged mnocent vrct|ms of wrongful convrctlon st|II have .on. the face of rt at Ieast a. .

large number of other campalgn organlsations and victim support groups to turn. to These mclude
United Against Injustrce (UAI) (Umted P@amst Injustlce. 2005), a federal system of miscarriage-of - -
justice organisations; which support mall groups (for example, the. Justice for Colin James .-

Campaign (see Scandals in Justice, 2002) Justlce for. John Taft Campargn (see Justice for John. Taft : . . -

http:/Awebjoli.nel.acuk/2006 issue3/nanghton3.html . ... 08/04/2008.




| Naughton, "Wrongful Convictions and Inihocerice Projects in the UK: Hclp; Hope and ... Page 7 of 18

Campaign, 2002) within their geographical location. The organisations affi liated to UAI mclude
INNOCENT (Innocenit; 2005), Merseysidé-Against lnjustrce (Merseyslde Against tn]ust:ce 2004)

Falsely Accused Youth Leaders (Falsély Accused Youth Leaders 2005) and London Against .

Injustroe (London Agalnst Injustrce 2005)

In addition, the Unrted Campargn A"‘alnst False Allegatrons of Abuse (UCAFAA), another federal ,
system of groups and’ orgamsatro s, is ooncerned with false abu a(legatrons asa spécific.cause of
miscarriage of justice: The organisatrons aff' ll‘ated to' UCAFAA include Actior Agarnst False

. Accusations of Abuse (AAFAA) (see Act;on Agarnst False Aocusatrons of Abuse, 2005), False
Allegations Support Orgamsauon {False Allegations Support Organrsatlon 2005) and. Falsely
Accused Carers and Teachers' (FACT) (see‘Falsely Aéecused Carers and’ Teachers 2005).

In addition to the federal mrscarﬂage of justrce organrs*a there are, also a host of natronal
miscarriage of justice’ organrsatrons andlor support groip 'ludrng Mrscarnages of Justrce UK e
(NIOJUK) which provrdes details of a Iarge humber of mrsoarrlage of justrce cases, works olosely '
with prisoners and produces bulletrns and‘ newsletters which’ crrculate and co-ordinate information to
' ‘ € ce UK, 2005), The Portla

1 ot iers are accused of jailed. for murder’ or. .. .
manslaughter of theirchildren in contested cifcu nces (see T he Portia Qampargn, 2005),
Miscarriage of Justice Organisation | UK (MOJO) founded in 1999 by Paddy Hill (of the Brrmrngham
Six case) and Mike O'Brien’ (of the: Cardrff Néwsagent Three ' ‘se) to support mrscarriage of justice
victims and their families, and to atternpt to redress the lack of welfare and aftercare provrslon forthe
wrongly imprisoned (Miscarriage of Justice Organisation UK, 2005) The Five Percenters, a calise-
specific organisation that was established in January 1998to cam argn on behalf of people wrongly
accused and/qr convicted of ‘shaken baby, syndrome (causmgtbrarn |nJury by shaking their baby)
(The Five Percenters 2005), ‘ , ‘

Taken together, the foregoing list appears extensive and would seem to indicate that those who fall
throu’gh the- gaps in the: crrmrnal appeals system are well catered for. lndeed it suggests that there' is
justrce andlor the wrongfut convrctron of the rnnooent and that student mvolvement s, perhaps
unnecessary. The obvious problem; though with the groups and orgamsatlons that-exist to combat.
miscarriages of justice.is. that they are extremelyrllmlted in terms of resources and are, generally, not
equipped: to carry out the casework that is.vitalto unearthing fresh evidénce that is necessary for. -

- overturning w_ron_gfuj convictions. Instead, they have,-generally, adopted one of three-primary-roles;
although groups{organisation_s; can, of course be a.combination.of all three.roles: they are either
orientated towards supporting alleged victims and the families of alleged victims of wrongful
convictions (prrmarrly the. groupslorgamsatrons affiliated to>UAl and UCAFAA), with providing | -
information about miscarriages ofjustrce to support .campaigns (for example, MOJUK, The Portia ..
Campaign) or with lobbying Parliament (for example MOJO).

A more srgnrfrcant Irmrtatton wrth the groups and organrsatrons agarnst mrscarrrages of justroe that
exist is that they are just that mrscarrrage of justice. groups/organisations, as opposed to'the -
wrongful conviction 6f the mnocent groupsiorganrsatrons It appears:that the establrshmentlexrstence
of the CCRC has blurred rnto one amorphous issue general concerns about human rrghts, civil
liberties and social justrce under a banner of miscarriages of justice. Just-as the CGRC s
subordinate to the'criteria of the CACD, the groups and organisations that stand against - -
miscarriages of justice and/or the wrongful convrctron of the innocent have; in- practrce become
subordinated {o the crrterla ofthe CCRC, As a result mrscarriages of justice.as . :
understoodlexpres d by publlclpollt al drscourses as the wrongful. convrctrpn of the mnooent have
been transformedr to mrscarriages of justice. as understood by:the legal system: breaches of -
process that do not relate to questrons of factual innocence :and factual guilt. In.consequence; the
campalgnrng and support sphere has, effectlvely, beoome ‘Iegalrsed' and now.even supports cases-
of miscarriage ¢ of justlc,e on technlcal grounds, whlch is contrary to. the message that. they transmit. to
thelrpublrcaudrences e e e e . §

For instance, INNOCENT one of the most prornlnent campargnlng organrsatrons is supportrng
Darren Southward, convigted of murder in July. 1989, after he killed his mother's ex-boyfriend, .

George Robertson by hrttrng him repeatedly on. the head with 8 hammer after he had broken. rnto the - -
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victim's home after a night in the pub to warn him to keep away from his mother. INNOCENT's .
argument is that Southward, who has always admitted Killing Robertson, was.a much younger.and . -
smaller man who acted ih self-defence, that he was pressured, into pleading guilty, and that he is
innocent of murder and should more’ appropnately, have been convicted of manslaughter .- -~
(INNOCENT, 2005a). A similar case is Barrington Moses, supported by the organisation Innocents In
Prison, who recently had his case referred back to the CACD by the CCRC..In, March 1997, - :
Barrington Moses ' was conwcted of the murder’ of Clare Hergest by drownmg her in a.bath, Moses
has always admitted that he killed his, former partner, Funning. ant(unsuecessful) defence of ..
diminished respcnslblllty at his’ onglnal trial, The referral by the CCRC follows his: thlrd appllcatlon to
the Commrsslon ‘which it, presumably, beheves fulfi Is the real possﬂmhty test’ due to deveIOpments
in the understandlng of the Iaw of provocatloh (see Cnmmal Cases Rewew Comm:ss:on 2005)

This is not to suggest that there should not be Iegally—orlentated groups and organisations that actas .
‘watchdogs’ to ensure that the law | JS applied appropnately Itilustrates, however,.the extent to which- .
the supportlcampargnlng commumty has lost slght of JUSTICE 'S agenda and the:specific focus on
factual innocen s_'opposed to technlcal mlscarrlages of justlce ‘and evenif Southwardand .
Moses, for example were convrcteq of the wrong crlmlnal offences it does not render them innocent.
To repeat, cnmlnal trials are not about i innocence or, gu;lt'-b__ rather gurlt or not guilt, As such ‘whilst.
it could be argued that Southward and Moses shotild have been found not gurily of murder and gu.'lty
of manslaughter,’ they are not inriocent, Stich, examples hlghhght the extent to which the traditional .
part played by the campalgn communlty in raising publlc awareness and concerns about the
wrongful conviction'of the innocent has been stibverted.and JUSTICE's agenda on the, specrf c .

- problem ofthe Wrongfut conviction. of the mnocent has aII but been forgotten L

The Ilmlts of pro bono student law cllnlc actlwty |n the
UK - the need for educatlon

Thereis a ﬂourlshlng pro bono student Iaw chnrc movement in the UK Some cllmcal Iegal educatron
programmes :are part of assessed courses; others are voluntary ‘extra=curricular schemes: The
United Kingdom Clinical Legal Education (UKCLE) (UKCLE; 2005) websité lists the' growing nurber
of institutions:that provide:clinical legal education-and the éxténsive range of differént schemes and -
activities that are taking place. These include 'simulation’ clinics such-as'the Warwick:Legal Tralnlng=
programme, Umversdy of Warwick {University of Warwick; 2005), - which: sét out to simulate some of
the experiences of live practice. Through the use of extensive case. simulations; simulation’ cllnlcs ‘
aim to provide reallstlc scenarlos to glve students a 'feel’ forlof professwnal practlce ' -
Alternatrvely, there are 'live’ cllent C|InICS whlch range from full répresentation to. partlal
representatiori and depend, also, on the level of ‘cause: Iawyenng expected '

s Full representatlon students normally manage the entire transactlon or piece of I:tlgatlon as
they woild in alaw firm. Examplés include the Student Law Office, of Northtmbria Universlty
(University of Northumbria;, 2005) and the lawclinics at'Shaffield Hallam Unlversny (Sheff leld ™
Hallam University, 2005) and the Ként Law Cling' (Umversﬂy of Kent, 2005) S .

+ Partial representation — studerits normally fuilfit only part ‘of the" Iawyerlng role, for example they

"~ give initial advice and representatlon before® referrlng the caseon to another agency. or they s
provide primarily case preparation and advocacy' services. ‘. ‘

« 'Cause lawyering"is wheré the’ empha5|s i$ ‘&s much on campa:gning or educatlon as |t |s on
‘conventional’ legal representation of a class or individual An example is StreetLaw.’ Rich

aimsto ‘provide’ practlcal partlcrpatory ‘education about law, democracy, and human rlghts It o

isa spemallsed extension of the cause Iawyermg model, where law students’ are, dlrectly

engaged ity providing 'rights' education or Supporting projects in €onfiict resolution or- Ieglslatlve‘_ o

reform for-specific groups‘or communities. Streetlaw W&S pioheered in the: US anid South

Africa; ‘and has expanded-into-a'global hetwork. UK examples include the College of Law's B

work with prisoners and schools and the University of Warwick's human rights project with
local smth formers (for more detalls see, StreetLaw 2005) .

Clinics can also be elther generahst' or specrallst A generallst cllnlc may aim'to’ repllcate 'hrgh
street' practlce as. closely as possible by taking on-a wide range of matters. On the other hand,
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clinics may ' spemallse in the cases that they take Examples rn the UK. |nclude The Internshlp

~ Pregramme, Centre for Capital Punishment Studies, - University. of Westminster (University of .
Westminster, 2005), which sends students to the US, Commonwealth Caribbean and a growing -
number of other jurisdictions to work on post-convrctlon appeals against-capital sentences, and the
American Legal Practice Optlon Umversrty of Central England (University-of Gentral England, 2005)
also offers 'Death Row' and other extemshlps in the US Finally, clinical programmes can either be
supported m-house by surtably qualrf ed members of academic, staff, or-may be delivered.in - -
conjunctioh with, and oftén under the- supervrsron of, an outside agency — usually a form of local
solicitors, law centre or such like.

Despite the growrng number of student Iaw cllnlcs and the mcreased dlverslty of pro bono actlvrty _

however, there appéars to.be a general behef that Iegal aid for criminal matters is. plentiful and there -

is little, if any, need f Iawyérs ‘and students concérned. with. helplng clients in-urgent legal need, to

- take on crrmrnal work. This was evident by the excluswe concentration on issues and aspects of

civil justice. durrng the. Natlonal Pro. Bono Week pvents of 2004, (Solrcrtors Pro Bono Group, 2004). .

The belief, and general operatlonal remrt of the pro | bono. communrty that. criminal matters.are .-

" effectively ‘out of bounds’ is, by and large, ‘mirrored by the existing student law clinics in the UK,
where students overwhelmingly deal with settling tenancy disputes, employment matters, consumer

“ complaints, and so on. At a recent national conference on clinical legal education, hosted by.

Northumbria Law: School,) (Unlversrty of’ Northum_b fa, 2004) it was eXplarned thpt of, a|| the law ctlmes S

currently'i in operatlon only_two were known to take
recent extenslve résearch réport on Taw clinics (Grir & _ ‘ | S
voluntary clinics such as the Unlversrty of Brlstol Stu nt Law Clinrc whrch rncludes around 120 L
students varrously engaged with atteémpts to resolve he Iegal heeds of local residents (Unrversrty of
Bristol, 2004), as it is of assessed clinics stich as that at the' College of Law, the largest prov:der of
vocational legal training and education in Europe, which has over, a thousand students engaged in
pro bono work in a clinrcal envrronment (College of Law 2004) o '
The general neglect of the crlmrnal sphere by pro bono student law clmlcs appears on the face ofit, .
to be entirgly appropriate. Pro bono’ student’ resources are themselves l|m|ted anditis reasonable o
focus on the areas that are thought fo present the greatest need. Moreover, as already indicated, the
inherent falllbrlrty of criminal trials already appears to-be accounted for by appellate procedures
available to alfeged innocent victims of wrongful conviction. A doser look, ‘however, reveals that

whilst it is generaily frue that financial assistance for qualifying applicants is provided throughout
appellate processes by the Crimina!l Defence Service (Criminal Defence Service, 2005), itis also
true, as indicated above, that the processes that exist to overtun alleged wrongful convictions-of the _
innocent, and the prcwsron of financial support {The Tlmes 2005) are provmg msufflcrent

The Umversrty of Brlstol Innocence Prorect help, hope
and education

The University of Brrstol Innocence PrOJect (UoBIP) is the first dedlcated mno,oence prOJect in the UK
It was established In January 2005, It was off crally launched to coincide with the 2005 Natjonal Pro-
Bono week (see; Morris, 2005; Robins, 2005) It'is a coliaborative venture of undergraduate law = .
students working under acaderiic stipervision and guidarice from local crlmlnal Iawyers the solicitors
* provide possible avenues for further exploration; the students then investigate individual cases |n
-pursuit of grounds for possrble appeal .

Supported pnmarrly, by Personal Development Plannlng (PDP) funds (7) the. UoBIP arms . R

o TO educate students about the wrongful convrctron of the rnnocent

o To work on rndrvrdual cases of, prlsoners maintaining innoéence; ' '

o TO conduct research on the causes of the wrongful convrctlon of the mnocent to effect legal
reform. ' . . :

Although the UoBIP is currently an extra-curricula ini_tiative (it has been mooted that it could,
possibly, become a taught unit in the future), all members undertake an Induction Unit on

Row
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miscarriages of justice and the wrongful conviction of the innocent, covering crucial issues such as
the distinction between miscarriages of justice and the wrongful conviction of the innocent, the key . ..
causes of miscarriages of justice, the appeals procéss, the CCRC and the CACD's ¢riteria of fresh

evidence. In essence, the Induction Unit is'based on a'taught unit'on the LLM, MA and MS¢

Programmes that is delivered as a reading group to student members (see University of Bristol, . .

2005). The Induction: Unit is assessed by a'1,500 word essay on an issue that i relevant to the . ~
problem of the wrongful coriviction of the innocent or-an aspect of the particular case that they are ™~
working on. Perhaps more significantly, third year studérits working oh the UoBIP canelectto ..~ . .
conduct their Research Project (Dissértation) on a'related topic, adding g formal assessed element,

to the Initiative. B T )

The UoBIP, also, hosts talks by high profile victims of wrongful imprisonméntf_ fori' example, Mike O'.

Brien, Cardiff Newsagent Three; visited in November 2005, to provide students withamore . . . @
meaningful leafning éxperience ‘afid an'dpportunity to engage more directly w h the topic. It provides ' . .
opportunities for student attendarice'and/or particigation in local and nation nferenceson. - -
miscarriages of justice and-Wrongful convictions, where they engage with’ victims, their famillies,
friends and other supporters. For example; members of the UoBIP rote the Rey

ors. Fof example, members of the UoBIP attended and wrote the Reporifor
the fourth Annual Miscafriage of Justics Day Meetirg, Manchester, 15 October, 2005 (Tan etal,

TR e L O N
. : ; X

Specialist worksHops supplement the Induction Unit aiid the overall learning. éxperience, providing. .~ !,"
students with specific skills. I the Auturhn Tefm, 2005, these included case organisation (delivered -
by Andrew Green, Unitsd Againist Injustice), th inal appeal process and what consfifutes fresh. .
itors g cliénts.(Julie Price; Cardiff Law Schaol), ..

making applicaitions to the CCRC and I about t ”c-ﬁi:"'é”dépision,-maki'ng:.propggses (Penny . -

s

Barrett, Commissioner, CCRC and Adriah Yeo, Case Review Manager,CCRG). , .

Vol

In line with the educational aifns of the Project, ;a'l'l-_r_ﬁé.rﬁbérs :I(jo;épi;"Reffle:étl'\}ie' bi:a',l:ie,s’:;i:.l"l' which they

write critical reflections of the workshops and, when they are working on cases, report their
experiences and thoughts about the investigation process and the issues that arise along the.way ~..
gross violations of due process, the status of unused evidence, police and prosecutorial misconduct . .

" and error, poor defence, problems with forensic eéxpert witnesses, and soon. .

In terms of caSe-‘\‘niﬁ_:ltrk_,‘ the UoBIP'is-a live if::liéht,spec':i}af'[i‘sifélir'jic,:oi‘fering'éssiStéhcé to prisoners who' « .
fall intothefollow_in‘_g,gategqri.e.si: . L e

« Prisoners with a declaration.of factual innocenge, as.opposed to claims of a procedural . - -
miscarriage of justice; ~ . -~ ' - o coon T SR

» Prisoners with a significant amount of time rérhainihg on their senten'ce. to allow time for
student investigation; T N S TP

« Prisoners who have:no legal representation, or whose solicitors have granted permission for
‘us to assist. - SR

Itis significant that the criteria of the UoBIP essentially resurrects JUSTICE’s agenda and.reinstates

the concern with factual innocenicé, ‘as 6pposed to technical miscarriages of justice.ltwas =
determined togethet with the first cohort of student members who, confronted by dozens of letters o
claiming wrongful conviction, réasoned, like Tom Sargant'in 1957, that prisoners maintaining factual .
Innocence were in most rieed of assistance.(s) T

At the time of writing, the UoBIP has attracted letters from over 150 prisoners maintaining innocence.
Once letters are received, prisoners are sent a. Preliminary Ques;_ignn,_qj,re,zwhi_ch,congtitutes.Aa_.je_‘»t:agg
One Investigation, to enable uis to obtain information aboiit the casé. Cases deemed t6 be eligible

are then followed up with more specific correspondences to the prisoner maintaining, innocence by.
the students about further questions raised by the Quéstionnaire and to Kis/her previous or cufrent
solicitors for their view on the merits of the case. Thie case is then filed until it is allocated forafull .
Stage Two Investigation. The Questionnaires ‘ars also utilised for reséarch purposes on the various
causes of wrongful convictions and the obstacles that the penal systém presents to prisoners
maintaining innocence (for example, see, Naughton, 2005e), _ :
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At present, the UoBIP-comprises 20 student members: 2 postgraduate students who assist with the
administration, 8 second-year undergraduate students who are:actively erigaged in case-workand
10 first-year undergraduate students who are on the Induction Unit and supporting the second-years
~ on their cases. This year's recruitment drive atfracted over 120 students. Despite a case-load that
could easily accommodateé such numbers, the intake Was réstricted to 10, due to the constraints
placed on the Project by administrative resources, as'well as pro bono criminal lawyers, - '

The educational benefits of student law clinics and pro bono initiatives are firmly established and well
documented (for example, see, UKCLE, 2005b; 2005¢). Simitarly; there are considerable educational-
benefits associated with the study of ‘justice in error’, adding valuable insight and experience into the
. law curriculum. Those teaching potential future criminal lawyers can count the educational benefits of
innovative programmes that avoid whet tias been'termed ‘the unacceptable face of law lecturing’, .
where students ‘experienice mass-délivered, and''dry’ leamirg programs (Burridge, 2004, p. 1), whilst
ensuring future practitioners develop a passion for justice, ethical practice, and pro bono work. . -
Innocence projécts can inspire futuire law students to work on criminal appeal work: as Metzer (cifed
Thorpe, 2004, p. 59) claims, “the sort of work that really touches the soul'in a.way nothing élse can’,

Carole McCirtnay (2005), who, recently conducted résearch into the'Sducational gains-of inhocence

projects in the US-and Australia, summarised the likely educational rewards that
innocence projects in'the UK as follows: -~ "~ -~ Y

ould accompany .. .

« ‘Lawyering’ skills: dealing with clients, acling liké & professional and dealing with other '~
professionals, communication skills — written/oralfformal presentation. . .

» Critical thinkirig-and analysis:‘Problem solving, créative/tateral thinking, collaboration.

» Case'management: record keepingtime management, organisation and prioritising, dealing |~

. with interruptions and ufischieduled work. - L o
« Fact-finding: utilising variety of resources, use of different disciplines outside of law, application’
Coffawtothefacts. . o oo e o DERR T R
In addition, student participation in this area truly bridgss the ‘gap’ by undertaking casework that
- campaign groups/organisations are not equipped to undertake that may contribute to overturning ’
wrongful convictions, which would then provide evidence-based research with which to lobby for.
reform. Anindicator- of the potential'success that student investigations of alleged wrongfut
convictions promises is the pioneering work on-criminal appeals that have exhausted the criminal
appeals provision at the Student Law Office of Northumbria University (University of Northumbra,
2005b). Students there have had a notable success through their ‘live-client’ programme, particularly =
in overturning the-case of Alex Allan who'had served six years of imprisonment following a conviction .
for his alleged part in an"armed fobbery'(§ee, Woffinden, 2001; Verkalk, 2001). While the' Student
Law Office at Northurmibria is not-an‘'Innocence Projéct as sugh, because they do not require ¢lients
to make a declaration of factual‘innccence, and they will even fepresent guilty offenders if the case is
held to have educational merit, it is the ‘¢losest manifestation of the'type of student projects that have -
proliferated.in the US (see, for example, The Innocence Projéct, 2005) and Australia (for example,
see, Griffiths University Innocence Project, 2005), a closer look at which can be instructive as to the
-potential benefits arising from university-based innocence projects in the jurisdictions in'the UK. - . -

Further, it is argued that the existence, and success of innocence projects across the US, for .
example, has been termed ‘the quiet revolution’ as it has become a catalyst for reform, promoting
change in local and state due process and civil rights recognition and protection (Schehr, 2003).
Indeed, the Innccence Network in the US, which links all innocence projects, has an annual =~
conference at which a national goal is set for the coming year, with concerted pressure then exerted
on State legislatures around the country-on the same issue; such as uhiform tape-recording of
interviews, or the preservation of evidence, a strategy that has met with some success. , '
Additionally, some states, such as North Carolina and Virginia, for instance, have established
Innecence Commissions, which undertake and.collate research-on the wrongful conviction of the
innocent, recruiting law students for some work. There have also been moratoria on-exécutions .-
following high profile and repeated exonerations of death row inmates, with the American.Bar.
Association continuing to pursue further moratoria around the country (American Bar Association,
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In view of the ongorng problem of the perpetuaﬂon of the wrongful conviction of the innocent in the-
UK and the limitations of the appellate processes, the GCRC, support organisations; and pro bono
student law clinics, it is now clear that the UK needs to look to the developments in these other

jurisdictions. The rnstrgatlon ofa wrdespread network of innocence projects within. universities would : -

provide help, hope and education in this vital area of the Iegal system. Additionally, it would-garner

support for the embryonic. lnnocence Network UK; launched in- September 2004 (Innocence Network - |
UK, 2005)

i

Whilst the | pro bono student Iaw cllnrc movement |s vrbrant and extensrve the UK remarns in clear
need of the help, hope and the Sl catronal value that can. be. brought by innocence projectsin -
universities. This article has’ “soug to ill "‘trate the need for, :and the potential utility of the. -
widespread establrshment of innc cence prorects in.the UK, Thl, , will assist thosetwrongly convicted
of criminal offen , who havé exhausted domestlc appeal processes. and are now, applyrng to, or.
have been ecied by, the CCRGC. At the. same trme

Dy providing ir the op .0f the. crlmipal Iaw that.are: currently
extremely limited; bringlng innovatio

concern about the perennial problem of the wrongful conviction of the innocent, desplte the

> establishment of the CCRC porntrng to the urgent need for reform, .o _3_»‘;;,

g__,,th_e UK would also advance the
developing, lnnocence Network UK wi '_ NO ‘,Itatefacademre studres into wrongful
convictions and miscarriage of justrce which could mﬂuence cnmrnaljustlce system reform-and. -
government policy. The Innocence Network UK, in.commeon with the networks.in the US and .

Australia; would’ provide a forum to attract fundlng for research into the criminal justice system and -
collate research undertaken and identify knowledge gaps. It would extend and support the work

carried out by voluntary organrsetrons which may. have a more- focused role, overcomrng resource . -

constraints, '

There are S|gn|ﬁcant lrmrtatrons W|th our system of crrmrnal justlce and appellate procedures the pro' :

bono student law clrnlc movernent and. the practical’ assrstance that vrctrm -support organisations. can,

provide, which i innocence prorects can contribute to overcomlng The: UoBIP exists to.address these .~ - |

limitations, and the wheel need not bé re- invented, An indication of the interest that already exists:in
establlshmg ihhocence prorects in other universities was apparent at an Open. Day, hosted by the --
UoBIP, 30 September 2005, which brought together representatrori from:ten institutions. Since the .

Open Day, innocence. projects have been establishéd at Cardiff (for details, see Cardiff. Law School

Innocence Prorect 2006)(9) and Leeds. (for detarls .see Umversrty of Leeds Innocence. Project,
2006), and others are inthe prpelrne All that is now requrred is.the reqursrte enthusrasm and actlen -
from other umversrtles for the innocence network to ﬂounsh ST
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projects: help, hope and &diication’, Society of Legal Scholars Annual, Conference,.. .
Strathclyde University, Glasgow, 6-9 September 2005; and, ‘Miscarriages of justice, the
wrongful conviction of the innocent and the implications for campaigning’, South Wales
Liberty Annual General Meéting, Friends Meeting House, Charles. Street, Cardiff, 1 8 August.
2005. Thartks to all who participated in the sessions and have engaged in the debate since;
in paiticular, Carole McCartney, Andrew Green, Dennis Eady; Mike O'Brien;, Aneurin

1. This article is'an outgrowth of the following papers: ‘Wrongful convictions and innocence -

Morgan Lewis, Gabe Tan, Julie Price and the Anonymous Review Panel for provoking rhé to

clarify my thoughts. . ..

[

2, On this matter, the Anonymous hé\ﬁéw'ﬁéhéi'-c':o}fhniént‘édfthaft?:-}.:ﬁhe;oibse_mét_ibn-.tuhét.:th_e,;fc:ri!l"ni.\na.l

justice system is not about factual innocence or guilt seems odd — appeals may turn on evidence of

Innocence, e.g. through DNA.” However, assuming we are talking about the CACD, the statutory

position is clear on the issue, even if/iwhen DNA evidence, to follow the same example, is introduced
in criminal appeals that is/was able to prove an appellant's factual innocence, leaving aside the fact
that DNA is not foolproof, appellants will not-and, according to law should nof, be declared innocent.
On the contrary, the DNA evidence, if it was considered by the CACD to (a) meet the requirements in
s.4 and is received as evidence, and, (b) meet the requirement in s.2 and the appeal judges 'think
that the conviction is unsafe’, then the appeal will be allowed, i.e. the conviction will be adjudged to
be unsafe. It is feasible, however; that even DNA evidence (or any other evidence for that matter)
that indicates an appellants innocence that does not satisfy the requirement in s. 4, i.e. that ‘there is
a reasonable explanation for the failure to adduce the evidence at the trial’, will not be recelved by
the Court. This was recently alleged in the case of John Roden following a refusal by the CCRC to
refer his case back to the CACD (discussed further below with specific reference to the limits of the
CCRC). These matter are, of course, only complicated still further by appeal court judgements that
step outside of their statutory remit and wander into public/political discourse territory when they

- quash convictions but state that the judgement does not mean that the successful appellants are

innocent, such as in the case of the M25 Three (see Times Law Report, 2000), for example, implying
that the successful applicants have ‘gotten off on a technicality’ and that appeals are, indeed, about
innocence and guilt when, according to the statutes, they are not.

3. ltis interesting to note that the Scottish Criminal Cases Review Commission (SCCRC),
established under s. 94A of the Criminal Procedure (Scotland) Act 1995 (as amended by s.
25 of the Crime and Punishment (Scotland) Act 1997 to provide post-appeal reviews in
alleged miscarriage of justice cases in Scotland, does not have to second-guess whether
the appeal stands a ‘real possibility’ of being overturned. Instead, the SCCRC may refer a
case to the High Court if they belleve (a) that a miscarriage of justice may have occurred:;

and (b) that it is in the interests of justice that a reference should be made.

4. John Weedon, Commission Member, Criminal Cases Review Commission, speaking in a
personal capacity at All Party Group on Abuse Investigations Conference, House of
Commons, Westminster, London, 4 December 2004, : :

5. John Wagstaff, Principal Lega! Advisor, Criminal Cases Review Commission, speaking in
a personal capacity at United Against Injustice 3rd Annual Miscarriage of Justice Day
Conference, Conway Hall, Holborn, London, ¢ October 2004.

6. The-Inaugural Innocence Projects Colloguium, University of Bristol, 3 Septémber 2004,
was attended by the Principal Legal Advisor, the Public Relations Officer and four Case
Review Managers from the CCRC. ‘
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7. The Quality Assurance Agency for Higher Education (QAA) now requrres that all
universities offer students structured opportunities to become more critically reflective. All
universities vary in how they will offer/deliver PDP opportunities. Sometimes they will be built
into degree courses - study skills help, a work placement, regular sessions with a personal
tutor. The UoBIP ticks all of the required PDP boxes and allows dedicated undergraduate
law students thinking serrously about a career in criminal law to make the most of the

opportunities available to them durlng their tlme at lmwersﬂy, helplng them. plan ahead for

- future employment success It adds structure and relevance to cr;tlcal reﬂectlon L

8. This is not to: suggest that aIIeged mnocent victlms of wrongfui convrctlon who have completed \
their sentences and c¢ontinue to maintain innocence and tryto overturn their convrctlons asinthe

case of Sue May'(see- INNOCENT '2006), for example, 6r who do not réceive a custodlal sentence N o

at all are Iess amportant or Iess deservrng cases

9 To reduce the admmlstratwe burden and assrst amore dlrect route to student '
investigations on live client cases, Cardiff Law School lnnocence Prolect has thus far
recerved ten cases from the UoBIP database Coo
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“ Innocence PrOJects

Dr Mlchaef Naughton explains the background to The Innocence Network UK's work in England

and Wales o

P

wrongful conviction of the innocent was not sufficiently resolved

In d:rect resp'cnse to‘the growing awareness.that thc-prdblcm of the
by the ereation.of the Criminal Cases Review Commission (CCRC);

the body set up in-the wake of notorious cases such 48 the Guildford 4 -
and the Birriingham 6.to investigate alléged cases of miscarnage of -
justice that-failed:in’ their first appedls; the Innocence Network UK -
(INUK), the- co-ordinating organisationfor innocénce pro_jects bascd

in UK universities, wag launched'in Septeniber-2004."

The INUK (see innocencenetwork.org: uk)-brings- togethec under-

one umbreila academics, victimi support. groups-and cempaighing

investigative journalists;, with:three main‘aims; .. -
- » To raise:public awareness of wrongﬁll convictions as a. conunumg

cause for concern, despite the cxistcnce of the Cnmmel Cascs‘ :

Review Comrmssmn, B .
+ To facilitaté feseatch that" 1dhnuﬁcs the causes of wrongful

'ccnwctlons it the mterests ot‘ eﬂ'ectmg lcgal rcform to fedueé thclr" '

occurrence; and

* To encouragc the establlshmcnt of [nnocencc Prcjccts WIthm
- universities in the UK,

Under the -auspices of the Innoccnce thwork UK, affiliated
innocence projects.cxist not only as a resource for student education
aboutthe ills ofthe criminal justice system, but additionally they provide
opportunities for research on the various aspects of the problem and
the obstacles. that innocent victims of wrongful conviction/
imprisonment, experience which,,in tum, can be fed back into the
criminal justice system to effect lega] reforms that will reduce the
possibility of wrongful convictions in the futute

Innocence projects - '

Since the launch of the INUK, innocence prcjects have been
established at Bristol, Cardiff and Leeds, and there are.as many as.ten
others in the plpelme The defining feature of innocence projects is
their investigative role, with students involved in real criminal-cases
of alleged innocent victims of wrongful conviction. The work is
primarily conducted by undergraduate and/or postgraduate or vocational,
students in law schools, but is open to. othcr relevant disciplines with a
critical interest i in the limitations of the cnmmal | justice system, including

sociology, social pollcy, Jjoumalisia, polltlcs, and so on, The work is . -

" supervised by academlcs in conjlmctlon with practising sollcltors, with
priority given to prisoners who both maintain their innocence and have:
exhausted their legal appeals, although innocence projects may also
consider other cases, mcludmg those where individuals have already
been released from prison.

‘The practical objcctwc ofi lnnoccncc projcctcasc-work is anattcmpt G

to find legal grounds in. the hopc that alleged innocent victims of

wrongful conviction are successful.in achieving a rct'cnal back to the .

Court of Appeal (Criminal Dw:slon) (CACD) or, if they are a second

or out-of-time appeal, via the CCRC,. There is no definitive criteria for
innocence projects, other. than. that lhey Bre oonccmed w1th allegatlone S
of factual innocence as opposcd to allcgatlons of techmcal mlscarrlages‘

of justice. Innocence projects cxlst because :nnoccntpeoplc arewrongly
convicted.

~ The Inevltablllty of the wrongful convictlon of the Irinocent,

‘lnewtublhty is not.a terfn that is genemlly encouraged within

academic Gircles. But if is entirely appropriate in the context of the
likelihood of the:wrongful conviction of the innocent under the existing
arrangements. Criminal trials are not concerned with whether
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“dcfendants are factually innocent or t‘actually gmlty in any stra:ght—

forwdird sensey thcy are highly techinical affairs which atterapt 6

- determine if they dre' gullty or not guilty® of crinvinal oﬁ'enccs on the

bsis of the rel:ablhty of the’ ev1dencc before the court.

The followmg quotition taketi from the House of Lords rulmg in”
the’ case. of Directsr of Public Proseciitions ¥ Shopnon [1 974] 59
Cr.App.R.250 sums p thé ‘Tegal position succmotly, T

“The lnw 'in actlon -i8 riot concerncd th absolute truth, but w1th

s probablhty in acccrdance with formal rules of evidence',
organisations, criminal. appesl lawyers, forensic scientists and

‘The history of successfil appeels agaliist erfininel ‘conviction in

. 'Bngland and Wales highlights the practical:limitations of criminal

trials, shong that *probabilities™ afenot certainties and theére are'a
plethiora of causes of wrongml conwctlons that are well documented

* Theseinclude; - . - . ¢

+ + unreliable onfessions such asin the cases of Robcrt Downing, the -
- “Cardiff Newsagent. Three, Andrew. Bvans, and King and Waugh -
- ‘who betwesn ticmn spent dlmost a ceptiiry of wrangfuli mpnsonment

‘based on the unreliable confessions of the vulierable;

"« ‘financial and other incentives which created unreliable ‘eell’

confession-evidence’ that featiired miost recently in the ¢ase of Reg
" Dudley and Robert Maynard who éach served over 20 years of
. wrongful- 1mpnsonmcnt as 4 consequence of a ‘bargam ' between

- 'thé police and an informent who received rcduced sentence for

hig part ina robbcry in exchange for the ncccssa.ry cwdcnce for
conwctlon. ‘

. non-dlsclosurc of vital evidence ns in thc case of John Kamara whc

also spent 20 years of wrongful mpnsonment because over 200
statcments were w:thhcld from his defence team; . ’

. m_a_hclous accusations such as in the case of Roy Bumett who spent

15 years of wrongful imprisonment for a rape that the Court of

_ Appeal said ‘almost certainly never happened’, or Roger Besrdmore

who spent three-years.in prison {of a.nine: year sentence) foi:the .

paedoplulc repe of a young girl who later admitted that she had lied
-to'get her mother’s attention;. .

. badly conducted defences such as irithe case-of Matk Day who was
conwctcd for murder-with two others.despite the fact that he-did -
not know his co-defendants; a fact that his defence failed to bnng
to the court’s attention; -

= ‘Tacism mmm—ms three, the ‘case In which
three black Then were wrongly lmpnsoncr.l for 10 years despite the
fact that witnesses had claimed’ that two of the oﬁenders were white -

. and four of six wctlms hnd referréd to at least one of the offenders
aswhite;and 7 ) ; .

"« failures wiih forcnmc science expert WImess tcstlmony ag in thc

. cases of Sally Clark and Angcla Canmngs who were both convicted.

of murder and given life sentences for murdering their children who, B

*.mgre than likely, dled of natural cauges,

*'And this is by no means an cxhaustlvc llst of thc causes of wrcngful
conwctnons '

Ttis ecknowlcdgcd ‘that succesifiil nppeals are not cvidence of factial
innocence. Yet, the aforementioned are examples that all successful .

‘ appeals do serve as festimony to a d:vcrs.e range of failings of the

ciimindl justice Hystem atthe pre-tnal and trial stages, to which innocent”

- victims can fall prey. This raises questions about the.adequacy of the .
opportunities available to iunocent victims of wrongful conviction to - *-
.. overturn those wrongful convictions when they occur,




- LEGAL EDUCATIDNJ INNOCENCB PROJEC?.S‘ S

Inabllity of the appeals system to guaranteo that the
Innocent will overturn thelr convictlons

Despite the fact that innocent people can be wrongly convicted i in
criminal trials, criminal appeals, too, are highly technical matters which
attempt to determine not whether appellants are factually guilty or

factually irinoceit, but whether convictions are !safé’ or ‘unsafe’;

according to whatever are the prevailing strict criteria for the Court of
Appeal (Criminal Division) (CACD) to receive, and determine the
outcome of, appeals, i.¢..the Criminal Appeal Act.1968. .

- Successful eppeals are, essentnally, achisved by. showmg a posstble .
lack of integrity of the due processes thatled to the conviction, showing. .
that they were somehow transgressed Fresh-evidence is another -

possible way of overturning an alleged wrongful conviction. by

demonatrating its unreliability, but evidence .available st the time of -

the original trial may not count, even if it proves thet the convicted,

person is innocent. Criminal appeals are not about rectifying the wrongs.
of cnmmal tnals and ensurmg that the innocent. overturn their. .

convictions, .

As for the CCRC, desptte the fact. that |t was created out of 2 pubhc '

crisis of confidence thatinnocent victima] had beenwrongly convicted,

not even it wag designed to remedy the fiults of the gystern-and cannot
ensure that all innocent victims of wrongful conuiction,_wi_ll_ evenachieve.
a referral back to the appeal courts, let alone overturn their wrongful

convictions. Instead, under the provisions:in the Criminal:Appeal:-Act. -

1995, the CCRC merely reviews cases of alleged -or. suspected
rmsesrrlege of justice witha view toreferring them-back to the CACD

if it is believed there is ‘a real possibility’ that the cnse will be

overturned,
The CCRC tnes to second-guess the nppenl courts. In pracucal

termns, if it is found that the procedures of the crimirial Justlce process.

were contravened or fresh evrdence suggests a conviction is unsafe,
there is a good chance that the case  will be referred bnck to the Court,

of Appeal. As such the CCRC will, loglcelly, refer the cases of guilty . .

offenders if their convictions were procedurally incorrect. At the same

time, they are often helpless to refer the cases of innocent yictims of

wrongful conviction if they do not meet the reqmr’ed criteria.

The CCRC cannot 'refer cases back 6 the: appeal courts in the '

jnterests of justice as popularly understood. It does not do what the
public thought that it was set up to do: Most worrying, perhaps,if the

CCRC tumns up evidence that indicates an applicant’s ihnocence. that:

was available at the original iris] it may not.even constitute gtounds
for n referral. Thé recent decision by the CCRC not to refer the case of

John Roden, despite- claims that the Case Review Manager whe -
investigated his application believed that he had'a™ coriipelling” case, -
emphagises. the limits of the criminal appeals systcm, generally, and -

the faiture of the- CCRC, specifically; to,.once and for all; have:a
mechanism th_nt__can truly overtura all convictions given to the innocent.

This is not to say, however, that some innocent victims of wrongfu)
conviction and/or imprisonment will. not be able to find grounds and.
overturn their’ convictions, Rather, itis ernphaslse that, ag it stands, the

criminal appeal sysiem, even with the CCRC, does not provrde access .

to justice for all innocent victirs of wrongﬁrl conwctlonhmpnsonment
who are not able to show a breach of i integrity with their conviction or
find fresh evidence of innocence that was not available at their orlgmal
trial, raising an array of iinmet legal needs that hive yet to be
spproprmtely recogmsed and!or acted upon by the wrder pro "bonio
movement.

Unmet legal needs of a different order

The conventional approach to unmet legal needs relates to eqnnl'

access to 3ust|ee and fair’ treatment by the justice system, generally

Tl

concejved ag the mablllty of cllents to pay for tegel assistance. From

this perspective, legal professionals and/or student law clinics that offer -

pro bono advice and/or hssistdnce operate entlrely within the pemmeters
of the existing legal framework and do not conceptuslise the unmet
legal needs of potential clients who are the vrctlms of the l:mltatlons of
the existing legal framework:. - =

Alternatively, innocence projects in the UK are an outgrowth of A
sustained critical anatysis of the nability of the criminal appeals system

~-to rectify ali wrongful convictions which operates outside of the, .
- parameters of the legal system to: open-ugp-insights of quite different
" unmet legal needs that victims.of wrongful conviciions poitrey in'their - -
_.struggle to obtain justice in their cages. Due the limitations of the current-. -
criminal justice process, innocent victims of wrongful conviction can. - o
_exhaust all.existinglegal-remedies and still remain-unable to.overtum.:- - : -~
i their convictions. Moteover, innocent victims of wrongful convietion. .
- who receive custodtal senteneesaredtscnnﬂnmedagamstmellmanncr RN
. of ways precisely because they are innocent.. - : SRR
..Put simply; prisons -afe. meant forithe. gullty, rot the: mnoeent. As -
- such innocent prisoners do not fit into the regular requirements of the - -
penal: regime. For instance, they-often: refuse.to comply with their. .-
. sentence plans.and many. will:not undertake offending.behaviour. . -
, programmes. .For them, it is tintamount to admitting.to crimes that - -+
- they did not commit. In consequence, they fail to make equal progress-. -

though the prison system with their guilty counterpatts. In two. seperate )

convictions on appeal. Itis lrkely that if they had acknowledged guilt,

_confronted their offending beliaviour and, thus, demonstrated a reduced
_rrsk of re-offending, they would, probably, bave served around hatf

that time. Duking their wrongful |mpr1sonment they were depnved of

......

had no offending behsvlour to’ eonfront and, $o, presented no risk of

re-offending ‘was not even considered by the' Parcle' Board because -

they are “not allowed to go beliind the conviction, nor the decisions of
the couris™. There are prisoners Who have mintained inniocefice.for
the last 35 years who may never be released.

Concluslon

. The foregoing has sketched out some’ of the. key issues in the'

emergence of the Innocence Network UK and mnocence projects in°
. England and Walés: It would be surprising if the same miatter§ were
. not present within thie specific jurisdiction of Scotland’s criminal justice

system. Inspired by tlic CCRC; the Scottish Criminal’ Cases Review

_ Commission (SCCRC)-wis éstiblished under the Criminal Procedure

(Scotlsnd) Act-1995- (a5 amenided by Section 25 of the Ctime and

.. CASES, RobertBrown andPautBlackburneachspent?.S yearsinprison
meintaining their innocence unttl they were able to overturn their

... better jobs and training opportinities to prit pressure on themm to admit -
gullt on the bnsls that they were, in the termmology of the Heme Off' ce, o

 Puiishmenit (Scotland) Act 1997) And, althovigh it has broaderreferrel_ ’
" triteria than the CCRC, it, too, is subordmated to the decrsrons of the '
" High Court under normal’ appeals procedures v

The Miscarriages of Justice Organisation (MOJO), established by '

‘Paddy Joe Hill of the Bmmngham Six, and affiliated to the INUK  has ™~

abase in Glasgow with an extensive list of alleged innocént victims of

wrongful eonvtetlonhmpnsonrnent in urgent need of assistanée. The |
door is opén for‘innocence: projects to' emerge withifi Scottish
: umvers:tles a)ncl make the l'NUK a truly Umted Klngdom network '

* Dr Michael Naughton Iectures on Crlme and .Iustlce at the'

... :Univergity of Bristol. He is the co-ordinator of the Innocerice
Network UK a_nd Drreetor of the Umvers:ty of antot lnnoeence s

‘Project.
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Factual Innocence versus Legal Gullt

The Need for a New Palr of Spectacles to view the Problem of
_Life-Sentenced Prlsoners Mamtammg Innocence

Dr Mtchael Naughton Iectures in the School of Law and Department of Soc:ology,

University of Bristol. He Chairs the Innocence Network UK, directs the University of .‘

Bristol Innocerice Pro;ect and isa Steermg Group Member of Progressmg Prlsoners .
‘. Mamtammg Innocence . .

We tend to see the world through the spectacles that we happen to be. wearmg, whlch |
may be the spectacles that, we are requned to wear for the purposes- of the ]ObS that we

do, or the 31tuat10ns that we find ourselves in through no fault of our own, or maybe L .-

eve for the positions that we take for 1deologlcal reasons, As th1s relates to the. debate .
about life-sentenced prisoners malntammg mnocence victim support groups | tend to
work from the basis that those who allege that they are innocent are, in fact, innocent,, .
because the flaws of the criminal justice system mean that they mlght be.
_'Alternatively, however, the post-conviction system, prison, psychology, parole and
probation services, work from the premise that all prisoners are guilty of the crimes

that they were convicted of. The discuisive currency used. by the opposing sides in

this tension has resulted in something of a stalematé: on the one hand, a situation that

has become known as the ‘parole deal’ is claimed, whereby life-sentenced prisoners
say that theéy are reqmred to acknowledge their gullt for crimes that they say they did”
not, in fact, comm1t in order to make progress’ though the prison system and achieve

their release;' on the other, the post-conviction system labels prisoners malntammg

innocence as ‘deniers’ who must be encouraged fo acknowledge their. gmlt and

address their' offending’ behaviour as a necessary’ prerequlsne for progressmn and

possuble release; ‘possible release because there aré no certainties that life-sentenced

prisonets will ever be released: if they do not satisfy the requlrements of the Parole

" Board to demonstrate a reduced rlsk of re-offendmg '

Agamst this background this article argues that a new pair of spectacles is. needed to
unlock the cirrent impasse. Although both sides- of this conundrum do have a certam
validity, both sides are, at root, untenable: whilst it is true to say that all prlsoners= '
maintaining innocence are legally gullty of the crimes that they were convicted of in
the sense that they were conv1cted in a court of law and that 1t is hkely that most
that they were conivicted of; it’ is equally posmble that some prlsoncrs mamtalmng ‘
innocence may ‘be Jfactually innocent, a problem ‘that‘the post—convxctlon system has,
hitherto; made fio attenipts at all to address; As'T have come to see it, the cruk of this’
tension resides in a fundamental failure by each side to understand what the other side

- The ‘parole deal’ as described here is not, strictly, limited to:life-sentenced: prisoners. It applies, also)

to all prisoners serving four years or more who are also required to meet the requirements of the Parole < .-

Board to make progression and/or release.




means due to a lack of clarity about the precise meaning of the terms ‘innocence’ and
‘guilt’ in the engagement: whilst opponents of the alleged ‘parole deal’ think in terms

of factual innocence and factual guilt, advocates of ‘denjal’ think in térms of legal,
guilt and, possrbly, legal innocence as a counterpart, although this fails to feature in

the debate in any sense at all. Instead, a new way of understandmg and responding
more proactively to the claims of prlsoners marntarmng innocence is needed that can
break through the deadlock, not only for prrsoners rnamtarmng intiocence who i may be
innocent, but also for an overcrowded prison system in which there is no should be no
place and is no for the factually innocent. - Coh

.

The article is presented in four main parts Frrst, it chscusses the key legal authontres-
that lend credence to the idea of a ‘parole deal’, which underpms the stance of the .

victim support and campargmng orgarnsatrons Second ;a8 it'is the Parole Board
which, generally, ‘mékes ‘the decisions about whether hfe—sentenced pnsoners

maintaining innocence will be allowsd fo progress through the stages of their sentence .

plans, it analyses the Parole Board’s iesponse to the charge that it discriminates
against prisoners iaintaining mnocence, also provrdmg the case law that determines

how it responds to clainis of inriocence by prisoners. Thrrd an analysis is uhdértaken L
that adjudrcates the tension between factual mnocence and Jegal gullt to elarrfy, o

further, the’ different’ approaches and underlymg perspectlves of the adversanes in the

struggles around prrsoners maurtauung innocence. Finally, as a possrble way out of | -
. the current 1mpasse, ‘the typology of prisoners maintaining innocence, created as part _

of my work wrth the Innocence Network UK to 1dent1fy and filier elrglble cases, 1s
briefly outlrned .

"The ‘parole deal’ |

'The term the parole deal’ first entered pubhc consciousness when Stephen Dowmng.
successfully appealed agamst his conviction for the murder of Wendy Sewell in

Japuary 2002, Dowmng liad served 27 years in prison marntamlng his innocence untrl

he was able to overturn his conviction. At the time, it was widely. reported in the
media that if he had acknowledged guilt, confronted his. offendmg behaviour and,
thus, demonstrated a reduced risk of re-offendmg, he would, more than lrkely, have -
‘served around 12-15 years. It was, aiso, reported that durrng his imprisonment he was
_deprived of better jobs, training opportunities : and parole consideration to put pressure -

on him to admit his guilt on the basis that he was — in the terminology of the Home

Office — IDOM: ‘in denial of murder’. The possibility that he had no offendrng .

behavrour to con:t'ront and that he presented no risk of re—offendlng as he was innocent

of the crime was not even considered by the Parole Board because it is ‘not allowed to :

go behrnd the convrctron, nor the decrsrons of the courts’ (Parole Board 2005)

chk on the heels of Dowmng, other srrmlar successful appeal cases followed such N
as Roberi Brown (see Hopkrns, 2002) and Paul Blackburn (see Naylor 2004) each of T
whom spent 25 years:-in prison, marntamrng their innocence, also. longer than they .
would have done had they adm1tted their guilt and complred with their sentence, plans, :

2 An exception to this general rule is the case of Susan May:. She was released on hcence on her tariff-

date, 26 April 2005; despite maintaining innocence throughout the whole cf her sentence and refusmg
to undertake any oﬁ'ence -related course work, S i :




which ratcheted.up the pressure on the Parole Board. Thése cases became emblematic.

of the alleged ‘parole deal’ and led to the emergence of Progressing Prisoners

Maintaining Innocence: (PPMI), a banner orgamsatlon made up of other grass roots =
victim support and campaigning orgamsatlons, ‘arid claims that‘such cases were the =
t1p of a much greater ‘parole ‘deal’ 1ceberg as:some prisoners have been mamta:lmng L
innocencé for 40 'years who may never fulfil the required criteria to overturn their =~
convictions: It Wwas fioted thiat ‘the history of miscarriages of justice demonstrates that -

no humati system’ can bé perfect and therefore, logically speaking; at least some’
prisoners maintaining innocence may, in fact, be'innocent (Naughton 2005a) It was

argued that ways must be found to take this into account when rev1ew1ng prisoners

mamtam.tng infiocence and appropnate ways of 1dent1fy1ng and progressmg mnoeent o

......

prlsoners through thelr sentences need to be dewsed (N aughton, 2004)

S
LY i

The Parole Board’s response

Although the parote deal” should fot be restricted to the’ way that the Parole Board
treats pnsoners mamtauung innocence (explamed below), as it is the Parole Board
 that, generally, makes the decisions about whether pr1soners ma,tntammg innocenice -

should progress though their sentence and/or be released, it has becotne the fotusof
the debate. Moreover, and perhaps most significantly, in reaction to the pressure of
Downing’s successful appeal, it was the Parole- Board that responded by appomtmg its
first ever public relations officer to fend off negative publicity’ of its role in such
matters. It argued that claims of a ‘parole deal’ were ‘untrue’, and, that it is a ‘myth’

- to say that prisoners maintaihing innocence must admit and expresses remorse forthe
crimes that they have been convicted of in order to get parolé (Patole Boatrd, 2004).
Indeed, the Parole ‘Board stressed-that legal preceédent has established that it would be

unlawful for it'to'réfuse parole solely on the grounds of denial of guilt or ‘anything that

flows from' that (such -as not’ belng able to take part in offending ‘behaviour -

programines which focus on-the crime: commrtted) (as.determined in Parole Boatd,
2004; R -v- Secretary- of State for :Home Departmenf ex parte Hepworth, Ferton-

324),

On the other hand the Parole Board srmultaneously asserted that although it is

required. not to' discriniinate against prisoriers malntanung innocence it is, equally,

legally bound to assurne 'the’ correctness of* any dotiviction and ‘take account ot only

of the "offence, and ‘the - circumistances ‘in which it was committed; but the
circumstarices and behaviour of the individual prisoner before:and during the sentence’ =~
(as determined in Parole Board, 2004; R v The Secretary for the Home Dept & the '
Parole Board éx ‘parte Owen Jahn Oyston [unreported] (see The Independent 15

October- 1999)

The rattonale for the workmg pracuce of the Parole Board ‘ag it tries fo- ﬁnd a'way to -

* navigate these two':seemingly conﬂlctlng positiofis was' inderlined as follows: “ltis =~ ™
important to- understand that the’ Board is not entitled to “go behind” the. conviction. -
That means W caninot overrule the decision of a judge or jury. That is the job of the -

appeal courts and the :Criminal Cases Review- Commission T(CCRE) which reviews

alleged. miscarrlages of ‘justice and refers cases back to-the ‘appeal “couits if it is

thought that there is a ‘real possibility’ of the conviction being overturned]. The

Palmer and Baldonzy and R - Parole Board ex parte Wmf‘ feld [1 997] EWHC Adrmn e




Board’s remit extends only to the assessment of risk, and the bottom line is always the
safety of the public’ (Parole Board 2004). .

Through the Parole Board’s spectacles, then, 1t Works from the premrse that.__ ,
convictions are correct and. prisoners  are. gmlty and it would be contrary to its
statutory rermt to even consider that some. prisoners may be innocent: ‘... we are.afn]

.orgamsatron created by law, and .operating under the law. The law says the [Parole].,
Board must t'eat all prisoners as guilty...What. the, courts have sard repeatedly isthat.. .
the Board must ignore. any, repres;antatrons by the prisoner that he (src) is innocent,. . ..

The Board must assume he (sic) is gurlty (McCarthy, 200s: 1-2)

| Havmg sard tlns, the Parole Board 1s Stlll a’ole to satlsfy zts statutory remlt not to; e

drscnrnrnate against prrsoners mamtarmng innocenee. who, will, not comply with their
sentence plans as it does not technically, nor ofﬁcrally, base its decisions not to
recommend progression or release solely on the ground that a prisoner maintaining

. innocence will not acknowledge their . guilt: and. undertake offence-related work.

Rather, it is, generally, unable to reeommend progression or Telease to. prisoners

- maintaining innocence who refuse 0. undertake offence-related. work. because it does. ..
eelﬁed, o

not have_the necessary ev1dence in the form of sueeessfully-compl Cil]
offence-related « courses to show that the prrsoner rparntarnmg 1nnocence has redueed _'
his/her r1sk of reoffendmg (McCarthy, 2005 9) o

Factual 1nnocence versus legal gullt'

As may already be apparent from the foregomg, the con:ﬂrct between those that see, . B

prisoners:maintaining innocence as victims of a ‘parole deal’ and, those, that see;them
as ‘deniers’ stems fromn: the different spectacles wom by the opposing sides based on:

where they are positioned in terms. of either making challenges. to, the criminal justice
system about alleged cases of wrongful conviction and/or 1mpr1sonrnent or working as

- part of the. post—convrctron system. To illuminate. what the opposing sides. mean when,

they utter the. key-terms ‘innocence’ and gurlt’ it is, perhaps, instructive.to consider a

scenario. between a- fictitious: hfe—sentenced prisoner maintaining innocence as sthe . ..

attempts to navigate her/his way through the maze of the post-conviction system that

- works from the premise that all prtsoners are gullty

-

When a llfe-sentenced pnsoner mamtamrng 1nnocence arrives. at a pnson s/he is.

informed that s/he, will be expected to, comply with a. tailor-made: sentence plan and .. - |

specified. offending behaviour Jprogrammes, the suceessful ' completion of..which ...
provides the evidence by which. the Parole Board wrll ultimately make decisions about.

whether. to recommend progression. and/or release. In tesponse, the lifer: marntalmng. L

innocence remains steadfast in asserting his/her i innocence, meaning factyal inngeence -

of the crime(s) that s/he was convicted of. The response from the member of staff in .

the prison, whether it be a prison officer, a pnson governor, or a member of staff from

pnson psycholpgy. or: probation services, is.equally unwavering. in. assertmg that the . |
prisoner will be considered.to be guilty; for the purposes of the. various requirements o

of the prrson regime (Naughton, ; 2005b). From - the - spectaeles of- the . prisoner .

maintaining jnnocence, what makes matters even worse is that s/he.is also.informed . - ..
that a prerequisite .of many- offenee-related ‘programmes is that s/hegives.a full-and.- .
frank account of his/her. cnmes A failure to do so wrll result ina delay in progressron T




as compared with hig/her guilty counterparts (or counterparts who accept thelr gu1lt), |
and, possibly, no progression at all if the 11fe-sentenced prisoner refuses to undertake -
essential offending behav1our programme that are a requ1rement of his/her sentence . ..

planning.

Understandably, perhaps, this serves only to frustrate the life-sentenced prisoner

maintaining innocence still further who may not be able to. provlde -any kind of

account of a crime that s/e says. s/he did not do Moreover pnsoners maintaining )

innocence know that they may still have an opportumty to overturn what they believe

tobea wrongful conwctlon inthe appeal courts, and nay even be told by their appeal L
lawyers' that they should not undertake any offence-related courses as it may look like., -
they are adnnttmg to the crimes that they were conv1cted of wh1ch may harm thelr '

appeal hopes (Naughton, 2005b) Under’ these clrcumstances, it is not . dlfﬁcult )

: comprehend why pnsoners mamtammg mnocence often take offence at the allegatlon ' .

parole regimes that w.lll not take senously even the poss1b111ty that they rmght be

innocent.

It is important to observe that becausé the prrsoner mamtalmng innocence uses a

currency of factual innocence, and factual gmlt s/he hears thc prlson representatlve

.....

will be regarded as legally gullty for ‘the purposes ‘of prison procedures “ahd,

ultlmately, Parole Board declslons which® determine whether they are eligible for

progression and/or release. These mattets are only further obscured as staff in prisons '
either do not realise that they are makmg accusations to pnsoners thdt are 1nterpreted ‘

in terms of factual gmlt ot who choose not to mike clear that'they mean that prisoners

maintaining innocerice are regarded as legally guilty, irrespective of whether they are
factually innocent or factually gullty or whether they are mOuntmg an appeal or an

apphcatlon to the CCRC

[

Such encounters are played out’ each and every day m every pnson in ‘the country

They contrlbute to the stat1st1ca1 data disclosed in a PPMI meeting with senior *

representatlves from ‘the Vvariots agencies that fogether miake" up the post-conv1ct10n
system, wh1ch revealéd  that there are currently many ‘thousands of prisonets

_maintaining innocence that are not complying with the requlrements of their sentence '_
planning, progression and releaSe schemes, and which the ptison and parole systems

do not know what to do with.> The scale of the problem of prisoners maintaining

innocence was confirmed by a recent survey, which claimed that approx1mately 40% -
of all male and female prisoners say that they are not guilty of the cr1me for wh1ch '

they were conv1cted (Ins1de T1me, 2006) |

On this ‘basis, the cr1t1que of the post-convmtmn system s position offered here is not
on the grounds that it is urniteasonable to regard prisoners mamtarmng innotence: as
legally guilty, for they all are. Rathér, the post—convmtlon system collectlvely,

opposed.to the Parcle Board, spec1ﬁca11y, is seen to be lacking in its apparent refusal
to take any stéps whatsoever to éngage, on any practlcal level at all This inattention
to the extenswe scale of the problem of prlsoners malntammg mnocence not only,

v
.J..

% The Meetmg ‘was conducted-under “Chatham House Rules méeaning that those present are free to use

the information received. But neither the identity: nor the afﬂhatlon of the speaker(s), nior-that of any -

other partlcrpant may be revealed.




forecloses any meamngful discussion on, or action in response to, the problem of
prisoners maintaining innocence at-all, but it is contrrbutmg toa mountrng problem

that raises critical questrons about the’ entire cnnnnal justice system of which the =

constituents of the post-convrctron system - Prison Service, prison probation and

prison psychology services, and the Parole Board form integral parts (Naughton ,
2006b)

To label all prrsoners marntamrng mnocence as ‘demers denymg the. possrb111ty that '
some pnsoners mamtammg innocence’ rnay “well be innocent is contrary t6 ‘any notion
of justice, however deﬁned Most srgm.ﬁcantly, the key | purposes of the cnmmal
Justice system, that is'to protect the: mnocent and ‘raise conﬂdence that the System is
fair’ (Cnmmal Justice - Systern, 2007) is not advanced by 4 polrcy of totally
dlsregardmg the, phght of prisoners who may be mnocent and ﬁnd themselves in’

_ prison ‘becaiise of the farlmgs of the crunmal Justrce system (dlscussed below) o
Moreover the crnnmal appeals system exrsts preersely becauSe people can, and are2 L

wrongfully convrcted and 1mpnsoned

.-A bifocal approach

In contrast to the ngrd posrtrons' taken by the adversanes J.n the conﬂrct between the
advocates of the parole deal’ and ‘denlers the Innocence Network UK (INUK) ‘

adopts what mrght be called_ a ‘brfocal approach’ to the problem of prisoners
marntarnlng innocence in. its attempts to. drstmgmsh potentially innocent victims from
prisoners who maintain 1nnocence when they are not,. In partlcular, what is termed the
‘typology of pr1soners ma1ntam1ng innocence’ is employed as an objectrve screenmg ‘
process that. separates prrsoners (or alleged mnocent yictims of wrongful . convrctron

who are no longer in prison or did not receive a. custodial, sentence) who. are clearly

not innocent from those that may be innocent. Devised as part of my work with the.
INUK in an attempt to provide reliable referrals to member innocence projects for
further investigation, -the - ‘typology’ is a practical demonstration that we (the INUK)
do not jist believe all who claim innocence are innocent. At the same time, however,

the INUK accepts that the shortcomrngs of crrmmal trrals coupled with the limits of _
the criminal appeals system to guarantee that all innocent victims .of wrongful

conviction and 1rnpr1sonment will be able to, overturn therr convictions (discussed

-below), means that 1t is pos,s'zble that alleged innocent vrctrms in prison may be

rnnocent

In essence, apphcants to the INUK are gent a detarled questlonnarre that asks for a full - |
account of the basis of their claim of innocence and: any part that the apphcant may . . -

have played in the crime that they have been convicted of, among many other things
such as the prosecution’s case against them, their defence case, appeal history, parole. .
status, and so on, From an analysrs of the INUK questronnarres, a-range of reasons
and motivations, for why conv1cted people say that they are innocent when they are.

not have thus far emerged These range from prisoners that mamtaln innocence inthe . .

hope that they will overturn their cases on.an abuse of process (to acknowledge guilt .
effectwely prevents such a poss1b111ty) such as, apphcants who. claim that they are
innocent because of certain procedural 1rregu}ar1t1es alleged to have occurred during .
one or more stages of the criminal justice process, for .instance, the. arrest and/or.
interrogation, the police investigation, and/or during the trial that led to the conviction




itself. It 1ncludes those who are zgnorant of cr:mmal law and do not know that their

behaviour is criminal, such as the applicant convicted of a joint enterprise crime who
belleved that because he did not actually hit the person who died in a fight between
two rival gangs that he was innocent of the murder for which he was jointly
convicted. It includes those who know that their actiois constitute a criminal offence
but disagree that it should, such as the. applicant who believed that because he had

video ev1dence ‘that his former girlfriend had once cotiserited to-have Sex with him he
could never be gullty of rape; and, it includes case§ Whefte inngcence is' maintained to -
protect loved ones'fromthe knowledge that they were lied to- by the’ perpetrators of =~
crime, such as the man Who promlsed his mother that he ‘would never coriimit another coT
burglary, and’ clalmed that ‘he had: been “fitted- ~iap™ “by the polico when he was' " - -
reconvicted for a subSequent bui‘glary It was only when hlS mother had dled that he' R

adm1tted h13 gullt for h1s cnmes 'f ‘ T

“In addltlon to the foregomg categorlcs or pnsoners mamtammg innocence who arenot -
mnocent another category relates to’ prlsoners who may, in'fact, be: mnocent Ctiminal :

trials are not concerned with whiéther defendants ate’ inhocent 61 gullty in‘any’ straught- '

forward sense they are hlghly techrical affairs Which‘atfempt to déteriming if they-are -«

‘guilty’ of ‘ot gmlty of’ crlmmal offences on 'thé basis of ‘thé" rehabﬂlty of the

evidence before the court. The' mény dnd ‘varied flaws-of the évidential processes'in

criminal trials are revealed in successful appeals against criminal conviction! pélice = -
officers transgress procedures (e. g Birmingham Six, Guildford Four, Cardiff

Newsagent Three) and have even been shown to make deals with' suspects ‘for

- incriminating ev1dence 10 obtaincriminal convictions' (e.g. Bob Dudley-and Reg

Maynard); prosecutors ¢an fail to disclose vital* ev1dence (e:g. John Kamara, Judith
Ward, M25 Three, Cardiff Three); forénsic sciericé expert Witnesses exaggerate their -

findings or'make mistakes (¢, 4 Sally Clark, Angela Cannings, Dofina Anthony, Kevin - =~

Callan) people make false accusat:lons (€.g. Mike Lawson, Basil Williams-Rigby,
Anver’ Sheikh, ‘Watrén Blackwell), and’defence ‘lawyers can' fail to adequately'

represent” thelr cllents (e g Andrew Adams) (see, for example Naughton, 2007 :

Chapter. 3)

- ;o .

It must be acknowled‘ged that siceessful appeals dre not evidencé of inndcence, Yet,

the aforesaid examples demonstrate the diverse range of failings of the criminal
justice system at the pre-trial and trial stages, to which innocent victims can fall prey,
raising questions about the adequacy of the oppoitunities available to innocent victims
of wrongful conwctlon to overturn those wrongful convictions when they oceur.

The problem w1th the criminal: appeals system, however, is that it, too is- hlghly‘.

technical as it atiempts to determine not whether appellants-ate guilty or innocent, but
whether convictions are ‘safe’ or ‘unsafe’ from the perspective of the prevailing rules
of criminal appeals. As such, if'and when innocent victims are -wrongly convicted'and

imprisoned, they may not be able to overturn their convictions unless they are able.to. .. -
- show a breach of process that led to the conviction. Fresh evidence is another possible
way of overturning an' alleged wrongful -conviction by demonstrating thé evidential. ..
unreliability of the conviction. Most crucially, however, evidence available at the time -

of the original trial may not count, even if it proves that the convicted person is

4 This example was also prov:ded ina 'Chatham House Rules dlscussmn between PPMI and senior
representatives from the post-conviction system




innocent. Criminal appeals are not about rectifying the wrongs of ctiminal trials and

- ensuring that the mnocent overturn therr convrctmns (see also Naughton, 2006a)

. Conclusion o

The reasons why pnsoners malntam 1nnoeenee are complex and vaned although all N
prisonets ate. legally guilty, and most, wﬂl also.be factually gurlty, it is equally 11'ue o
that some prisoners who say | that they are innocent are likely to be factually mnocent .
In devising and deploymg the typology of pnsoners mamtalmng 1nnocence, the. INUK )
keeps sight of the various: eategones of prisoners mamtalnmg innocence who are nof

‘innocent and. the limits: of the crmnnal Justrce system that mean that innocent people .
can be wrongly convicted and may rémain unable to overtum thelr convrctlons Itis -
an attempt to marry up the entirely legitimate concerns of those agamst the wrongful o
-conviction and imprisonment: of the innocent with the. equally valid concerns of those.
that attempt to deal -with so-called. ‘demers “who, will. not, confront thelr gurlt‘whrlst e
they are;in prison. and demonstrate a. redueedju_risk, of re-offendmg '_I'he 1dea isto. -
present. the, begmmngs of:a new way of:thinking about: the. problem of pnsoners U

maintaining innocence in the hope that new forms of action dre, devrsed “and

“proactively deployed that nught more. appropnately deal wrth pnsoners who say that

they are innocent. .

INUK’s typology of pnsoners malntatnmg 1nnocence helps to clarrfy the drﬁ'erent,:_f_‘ '
meanings of ‘innocence’.and gmlt’ between ‘prisoners. matntammg innocence and

staff in-prisons and, the Parole Board providing a new vocabulary so that. the drfferent_ 7

......

positions. are more, clearly understood. As such, it could.be autiliged . for educative =

purposes to assist prisoners.maintaining innocence and prison and parole staff alrke to

- understand. the basis and validity.of claims; of innogence, even facilitating comphance

with sentence. plans and offence-related programmes by prisoners who realise why
they are not innocent.' +Most crucially, it could be ‘embraced by. the post-conv1ctron
system to separate the various types of prisoners maintaining innocence as part of the
wider remit of contributing to the underpinning goals of the criminal justice system -

~ protecting the innocent: and promotlng conﬁdence that the system is fair.

R
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The Pressures on Life Sentenced Prlsoners |
Maintaining Innocence to Admit thelr Guilt -

. Dr Mgc‘_h‘ael Nanghtc‘)‘n, Inrg?cence'Nérwork‘UI{ ‘l

. Introduction,, = - j,:} ey

The following provides a brief summary of the key ﬁndin‘gs'o’f .a'survey undertaken as -

part of my contribution fo Progressing Prisoners Malntammg Innocence- (PPMI), an

alliance, compnsed of prison visifofs, support groups, prison lawyers, 1nvest1gat1ve
journalists and academics, that formed to try fo progress innocent life prisoners
through -the prison system. It confirms and. extends.a sitpation referred to.as the °

‘parole deal’ " a situation whereby life sentenced pnsoners malntamlng innogence - ..

claim that they are pressured to admit their guilt to crimes that they say they have not
committed- and yndertake offending behayiour programmes stipulated on their tallor-,a :
made sentence plans to provide ev1dence ofa reduced risk of re-offending. .. '

Context

" The notlon of a parole deal’ relates to. cases: such as. Stephen Downmg, Robert Brown. :

and Paul Blackburn, each of whom spent in excess of 25 years in pnson maintaining
their innocence until they were able to overturn there ¢onvictions in the Court: of -
Appeal (Criminal Division). As each overturned their convictions, it was widely

- reported in the media that if they had acknowledged guilt, confronted their offending

behaviour and, thus, demonstrated a reduced risk of reoffendmg, they would, more -
than likely, have served around half of the time in prison that they spent. It was also
reported that during which they were deprived of bettér jobs, training opportunities
and parole consideration to put pressure on:themto admit their- gullt on the basis that
they were — in the terminology of the Home Office - IDOM, ‘in denial of murder’.
The -possibility that they had no offending behaviour to confront and that they,
therefore, presented no risk of reoffending as they were innocent of the crimes they
were convicted of was not even considered by the Prison Service and/or the Parole
Board because they say that they are ‘not allowed to go behind the conviction, nor the
decisions of the courts’.

Key findings

Refusal to undertake offence related courses

- The most significant finding of the research was a refusal on the part of pnsoners_
maintaining’ their innocence to undertake offence related courses that results in an

almost insurmountable barrier to progression — if they do the programmes they
believe that it is tantamount to adm1tt1ng guilt for crimes that they have not
committed; however, if they do not complete the courses listed on their sentence plans




they are unhkely to make progress, and they certamly do. not make equal progress )
with their counterparts that accept guilt for the crimes that they were convicted of

" This problem is exempliﬁed in the following quotation:

IfIThad a £1 for every trme T've been told by Pnson Ofﬁcers that unless I do courses and
- address my offending behaviour I will never be.released, 1 would be a lot richer than the
Chelsea owner (Respondent 37 Cat A, convrcted of nrurder and arson in 2002) o
It is reinforce,d by Prison Officets:
I have been told by the prison officers that T will never be released as long as'I persist in my
innocence and wrll not progress (Respondent 61, Cat A, convrcted of murder n1 1991)

R

And, by OASys Reports

Sentence Planning Reports [OASys Reports] are alwaysthe same- until I address my °
offending behaviour I must remain in a Dispersal Prison (Respondent 64, Cat. B, convicled
of murder in 1995)

As the cateh-22 applles to the specrfic refusals to undertake the Sex Offender )
Treatment Programme (SOTP), the followmg testrmony sums up the srtuatron '

While in prison I have always complred with my sentence planmng board havmg completed _

the lifer induction, lifer induction update, anger management, stress management, ETS,
social skills, inmate development and alcohol and drug awareness courses, The only course.
that has been recommended and I have not done is the SOTP course due to the psychology
departrnent refusing to offerme a plaee on it. It'is due to'not doing the SOTP that the prison =
service refuse to give me a progresswe move (Respondent 68 convrcted of murder in 1991)

As the catch- 22 relates to specrﬁc refusals to take part in an En.hanced Thmkrng Sk1lls )
(ETS) Programme, the following submission is insightful:

Should I be the one who is forced to undertake Enhanced Thinking Skills to enable me to
have empathy and compassion for others, yet I am being held incarcerated for a crime that I
did not comninit while I watch my family: dlsmtegrate around 'me. Whose Thinking Skills -
need enhancing? Ot, who needs to show empathy or compassion for otliérs when the whole
system is based on a web of lies and deceit? (Respondent 43 convicted of murder in 1999).

Pressure to undertake offence related courses

Prisoners marntalnrng innocence reported that they were placed under pressure to
admit to crimes which they maintained they had not committed. This pressure can be
personal, so that they may re-Jorn therr farrnhes for example

_Tam fully aware that by not giving in io this pressure [to confess to a crime that I did not
commit and undertake offending behavrour programrnes] I may end’ my days in here and
never be wrth my twin baby boys as. they grow up (Respondent 10, Cat A, convrcted of
murder in 2004) C :

Alternatively, prisoners marntarmng innocence may be institutional pressured as in
the following quote:




In 1993, 1 was shown a ﬁle by a former governor who was leaving the prison service. In it
was a directive from the 'HO which advised that I should be ‘pressured” into rnakmg a
confession (Respondent 63, Cat B, convicted of mrder in 1988). B o

Appellants

There seems to be a general consensus between pnsoners maintaining mnocence

lawyers acting on their behalf in making appeals, prison officers and prison

psychologists that undertaking index offence related course work will have a !
detrimenta} effect on the outcome of their appeal In terms of prisoners, the followmg

' quotatlons exemphfy the problem

I feel that non-progresslon and non-release at point of taiff unless you ‘confess’ is used as
- leverage to get appellants to drop their cases (Respondent 10, Cat A, convicted of murder in
2004), '

i
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This is reflected in sentence plans: ' e '

Sentence plan constantly includes courses that 1 cannot do because I am an Appellant. As a

‘in denial’ innocent person you are deemed to be deliberately refusing to comply with the
prison regitrie and as such they set you courses that they know you will not be able to attend.
Bvery time you attend a Sexitence Plannirig it is evident that" you will not be able to comply
therefore placing you.at odds with the system. Thus no movement except backwards
(Respondent 50, Cat A, conv:cted iof 1 rape and murder in 2001)

It is claimed that pnson ofﬁcers and: the psychologlsts who dehver the offence related
courses regard prisoners. ‘in demal’ as 1ne11g1ble '

I have been mformed that 1 wrll not get out 1f I do not do courses as I am in demal but told
that I must admit guilt in order to quahfy for a place on the courses (Respondent 29, Cat C,
convicted of murder in 1993).

It is, even, evident in advice from appeal lawyers: :

I am makmg an appeal and was. advrsed by my legal representatlve not to. do the. SO'IP
(Respondent 72, Cat B, convicted of rape in 2002) S

Flles and Reports

In general terms, prisoners mamtammg innocence clalmed that many files and reports
onthemwerejustnotaccurate B RN TP S o

There w1ll never be an unbrased report about me, They are trymg fo bury me under an
avalanche of lies (Respondent 4, Cat B, convicted of murder in 1998).

Most of the reports are’ “ghost wr1tten and writtent” froin’ other reports that are themselves '
ghost written and in the event that you are actua]ly mtervrewed you find that you have been 7
grossly rrusquoted and anything you say is gleefully twisted to what they say you said, with
no chance whatsoever of having to put it right (Respondent 49, Cat A, convicted of nmirder
in 1996).

This can relate to probation staff:

£
i




As the probation service are involved in parole wnte-ops I am constantly being made anvare
of their stance on prisoners maintaining their innocence. It is a no go area (Respondent 51
Cat C, convicted of rape and mdeeent assault in 2001 my 1tahcs)

It can relate to. pnson psychologlsts
Rt s S
I have taken any courses that I have been asked to - SOTP ETS soelal skills; and soon A -
major problem as I see'it is that there is J'LlSt too'miich false information commg out of the'- S
 psychology department (Respondent 30, Cat B, convicted of rnurder and Tape in' 1987)

It can relate to the parole Board:

Bemg a model pnsoner is meamngless [the] Parole Board do not pay any attentlon to.
positive reports of my behaviour. Instead, they focus on the negatwe reports which: are full :
of errors, misinformation and lies. At my last hearing, a false report by a psychologist was
the only thing that I wags refused on. (Respondent 70, Cat C, convicted of murder in 1992 — 2
years over tariff).

Incentxves and. Earned Prmleges Scheme

[ T ¥ T

Prlsoners malntalmng innocence are often denied enha.nced’ ‘status- and the concomltant
pr1v11eges> even 1f thelr behavnour 18 exempla‘ry - :

The CCRC have refen'ed my. case back to the Court of Appeal In the meantime, I have
asked to do the SOTP course but have been told. that I cannot do the course because I.am

* waiting for an appeal in the Court of Appeal. However, in April 2005 I was ‘informed that
because T had not taken part in the SOTP course that my enhanced status was bemg .
w1thdrawn (Respondent 58, Cat C, convicted of rape in 2002).

I have steadfastly maintained my innocence and as such have refused to: partake in any
offending behaviour. work. Because of this, on. an Annual Senterice: Planning Board. in
September 2003, I was reduced from enhanced status to standard and subject, to loss of
prmleges I have recently been given a set of written objectives to complete — one of whlch ’
was ‘fo give a full and honest account of the index offerice’. T was further warned that if T do -
not comply with my Sentence Plan, a ‘regressive move will be songht” I have this.in wntmg -
(Respondent 12 convicted of murdey in 2001),

Category: Sometimes, no matter what eourses have been completed pnsoners
- maintaining innocence can still face difficulties i in- progressing due to being kept i ina
h1gher secunty category than equivalent prisoners who admit their guilt.

I have undertaken the BTS course and want to do other courses fo show that T am not a rlsk -
€.g. anger management social life skills and so on — but they aré not available af the Cat C
prison I am in. I have asked for a transfer so that I can do the other courses but I have been
told that I cannot be transferred until T complete the SOTP (Respondent 72, Cat B, convicted
of rape in 2002). _

Not all prisons provide alternative courses to demonstrate lack of risk

This has 31gn1ficant impacts on the ability of pnsoners mamtalmng their innocence to
demonstrate that they do not present a risk to public safety, especially where a
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‘particular programme has been identified as a requirement on the sentence plan! For
example:

As I.am in Cat'B establishment, I cannot. undertake any courses to show nty lack of nsk ‘
(Respondent 52, Cat B, convicted of muzder in 2000) '

I have done everything that has been asked of me except courses which relate ‘to' the index -
offence. I have undertaken enhance thinking skills but at the prison I am in they cannot offer

any non-offence: _foepsed; courses. A particular problem for life. prisoners. who . are -
maintaining, their innocence is. the lack or shortage of mon= offence related. courses which. = -
could be undertaken to demonsirate absence of nsk (Respondent 55, Gat, A, convrcted of - .
murder in 1999), .

I have undertaken the ETS course and want to do other courses to show that I ami not & risk
but they are not available at the Cat C prison I am in. 1 have asked for a transfer so that I can

do the othér coufses but T Have béen told that T cantiot be ttansferred unul 1 complete the D
SOTP (Respondent 72 Cat B eonvrcted of rape m 2002) o He

o

Conclusion

The 1n1phcat10n of the survey, then, is that the- ,,parole deal’ needs to be extended to
include a more comprehensive analysrs of the obstacles to progression for life
sentenced - prisoners -maintaining . innocence. -More - appropriately: undetstood; the . - - i
‘parole deal’ includes at least the following agents/agencies whoare putting pressure.:: :
on prisoners maintaining innocence to admit to their index offences and comply with
their sentence:plans:to progress through the prison system to achieve poss1b1e release;
possible release becanse there are no guarantees that life senténced prisoners will ever
be released if they do not’ satrsfy the requlrements of the Parole Board to demonstrate I
a reduced risk of re-offeriding: L '

Prison Governors (for example, respondent 63);

- Prison probatron staff. (for-example, respondent 51);"
Senience Planmng Reports (for example, respondent 50 64), o
Cat A Boards (for example, respondent 49); - L ‘
Prison Officers (for éxample, tespondent 61; 37); Dok
Prison Psychologists (for example, respondent 32; 58; 65; 68);
Parole Board (for example, respondent 73), and, even,
Appeal Lawyers (for example respondent 72) -
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This reveals the ‘parole deal’ for what it is — a p'res‘sure'upon'i:)ﬁsoﬁers"r'riaintdining -
inhocence to admit guilt for the crimes that they were convrcted of that involves every .
part of the post-convrctron system P




